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Registration Securities Name Fiduciary’s 
Nominee 


Under amendment Section 231 the New York Sur- 
rogate’s Court Act, approved April 24, 1939, any bank trust 
company, acting fiduciary capacity, may (with the consent 
the individual fiduciary fiduciaries, any) cause shares 
stock other securities, held fiduciary, registered 
the name the nominee. The amendment also permits any 
individual fiduciary deposit securities, forming part the 
trust estate, with any bank, trust company (or private banker 
having capital $250,000) and direct such bank, trust 
company banker, have the securities registered the 
name nominee the bank banker. all such cases, the 
bank, trust company banker made “absolutely liable for 
any loss occasioned the acts any nominee such bank, 
trust company private banker with respect such stock 
other securities registered.” 

Prior the amendment above referred to, Section 231 read 


follows: 


§231. Funds estates kept separate. Every executor, admin- 
istrator, guardian testamentary trustee shall keep the funds and 
property received from the estate any deceased person separate and 
distinct from his own personal funds and property. shall not invest 
the same deposit the same with any person, association corpora- 
tion doing business under the banking law other person institu- 
tion, his own name, but all transactions had and done him shall 
his name such executor, administrator, guardian testamen- 
tary trustee. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §518. 
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Any person violating any the provisions this section shall 
guilty misdemeanor. 


Under this statute, was held the case Harris’ 

Estate, Supp. (2d) 508, 169 Misc. 948, May 1938, 
that the executors will (one which was bank) could 
not properly register securities constituting part trust fund 
created the will the name nominee the bank, even 
though there was provision the will expressly authorizing 
registration such form. This holding was reached after 
objections registration trust fund securities the name 
nominee were filed Mr. Frank Woglom, New York 
attorney, appointed the Surrogate’s Court New York 
County act special guardian minor, the beneficiary 
one the trusts. 

The Harris decision striking, did, practice which 
had been commonly employed New York and other states 
created pronounced interest among corporate fiduciaries. The 
object registering securities the name nominee 
facilitate the cutting the red tape which the law throws 
around the transfer securities standing the name 
fiduciary and, consequence the time saved, permit 
sale favorable market price. 

the Harris case, the court particularly pointed out that 
injury had been done the estate and that the executors 
had acted good faith, accordance with established practice 
and merely for the purpose accelerating the performance 
their fiduciary duties. The purpose the amendment is, 
course, legalize the practice which had been prohibited the 
Harris decision and, the same time, fully protect the 
rights beneficiaries making the corporate fiduciary “abso- 
lutely liable for any loss occasioned the acts of” the nominee. 

The amendment adds the following provisions after the 
first paragraph Section 231, given above: 


Provided however, that any bank trust company when acting 
executor, administrator, guardian testamentary trustee, whether 
alone jointly with individual individuals, may with the consent 
the individual fiduciary fiduciaries, any (who are hereby au- 
thorized give such consent), cause any stock other securities held 
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any such capacity registered and held the name nominee 
nominees such bank trust company and provided further, that 
any individual individuals acting executor, administrator, guard- 
testamentary trustee and are authorized respectively direct 
any bank trust company incorporated under the law the state 
New York, any national bank located this state any private 
banker duly authorized the superintendent banks this state 
engage business this state (who keeps such business private 
banker permanent capital not less than two hundred fifty thousand 
dollars), cause any stock other securities deposited with such 
bank, trust company private banker such individual individ- 
uals fiduciary fiduciaries registered and held the name 
nominee nominees such bank, trust company private banker. 
Such bank, trust company private banker shall not re-deliver such 
stock other securities such individual fiduciary fiduciaries 
causing any such stock other securities registered the 
name nominee such bank, trust company private banker 
without first causing such stock other securities registered 
the name such individual fiduciary fiduciaries such. But any 
sale such stock other securities made such bank, trust com- 
pany private banker the direction such individual fiduciary 
fiduciaries shall not construed re-delivery. Such bank, trust 
company private banker may make any disposition such stock 
other securities authorized directed order decree the 
surrogate. 

Any such bank, trust company private banker shall absolutely 
liable for any loss occasioned the acts any nominee such bank, 
trust company private banker with respect such stock other 
securities registered. 

The records such bank, trust company private banker shall 
all times show the ownership any such stock other securities. 
Such stock other securities shall all times kept separate and 
apart from the assets such bank, trust company private banker. 


Appended the amendment above quoted, submitted 
the New York Legislature, explanatory note, referring 
the Harris decision, which reads follows: 


Following that decision was urged upon the surrogates that the 
rules the New York Stock Exchange and other exchanges made 
impossible prompt sale through stock exchange stocks and like 
securities standing the name fiduciary such. was urged 
that the interest estates required liberalizing the strict rule 
Section 231 the Surrogate’s Court Act provided safety for the 
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estate assets could assured. was found that the safeguards 
actually employed corporate fiduciaries who placed securities the 
name nominee were such assure safety against misappropria- 
tion. felt that the proposed amendment secures protection for 
estates against loss and also secures greater ease transfer which 
will work the benefit estates. 

The state policy requiring fiduciary hold property the 
estate his own name fiduciary still continued individuals. 
modified only respect corporate fiduciaries who assume full 
responsibility for the securities they take advantage the permis- 
sion given the amendment. order assure individual fidu- 
ciaries however opportunity take advantage the same procedure 
for transfer has been provided that individual fiduciary may 
procure the services depository banking institution 
private banker with adequate capital funds; and that deposit 
individual fiduciary with such banking institution private banker 
may validly made for the purpose having the stock other like 
securities held the name nominee such bank banker. When 
deposited the bank banker immediately assumes liability for the 
safety the securities. Such securities may not re-delivered the 
individual fiduciary until they have once more been re-transferred 
his name fiduciary. The changes proposed this amendment relate 
only registered securities. not intended compel the fiduciary 
the depository register bearer bonds prohibit their retention 
without registration long such bearer bonds are identified, ear- 
marked and segregated assets the estate. Thus the present state 
policy for the protection estates which found Section 231 the 
Surrogate’s Court Act preserved while flexible procedure pro- 
vided enable fiduciaries take advantage the nominee 
system. 


Subsequent the adoption the amendment Section 
231 and May 1939, the following statement entitled “Bul- 
letin 36” was issued the Association Stock Exchange 
Firms through William Peake, Secretary the Associa- 
tion, the Association’s members: 


Stock Exchange firms holding securities for the account execu- 
tors, administrators, guardians testamentary trustees should 
careful see that the provisions Section 231 the New York 
Surrogate’s Court Act are observed, 

Said section requires that certificates stock other registered 
securities held executors, administrators, guardians testamentary 
trustees registered the names such persons, such executors, 
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administrtors, guardians testamentary trustees, and does not per- 
mit such securities registered street names, the names 
nominees. violation the provisions said section constitutes 
misdemeanor such executor, administrator, guardian testamen- 
tary trustee, and broker facilitating such violation may also guilty 
misdemeanor. 

recent amendment said section provides, among other things, 
that individuals acting executors, administrators, guardians and 
testamentary trustees are permitted deposit such securities with 
New York State bank trust company, national bank located 
New York, certain private bankers subject the supervision 
the Superintendent Banks New York, and permit such securi- 
ties registered the name nominee such bank, trust 
company private bankers. Said amendment does not permit the 
registration such securities the name brokers’ firm. 

are advised our counsel that their opinion securities 
registered the names executors, administrators, guardians testa- 
mentary trustees, have been actually sold, the aforesaid section does not 
prevent the transferring the securities into street names for the pur- 
pose making delivery accordance with the rules the Stock Ex- 
change. other words, after order has been executed for the sale 
such securities, registered the names executors, administrators, 
guardians testamentary trustees, such securities may immediately 
transferred deliverable form compliance with the con- 
tract sale and the rules the Stock Exchange. 

order avoid possible delay transferring such securities 
after sale, suggest that before entering order for the sale 
such securities the papers furnished the transfer agent 
for transfer the securities cleared with the transfer agent 
advance, and definite approval obtained from the transfer agent 
the papers submitted for transfer the securities when sold. 


Sale Department Store Credit Coupons 
Redeemable Merchandise Does Not 
Constitute Banking 


The sale incorporated department store books 
credit coupons, which are paid for the purchaser instal- 
ments over period from two four months and which are 
redeemable merchandise only and within ninety days, does 
not constitute receiving deposits within the meaning 


452 THE BANKING LAW JOURNAL 


the Banking Law, bring the transaction within the 
jurisdiction the Banking Department. 

This was the decision the Appellate Division the 
Supreme Court New York the case Gimbel Bros., Inc., 
White, Superintendent Banks, Supp. (2d) 666. 
The matter was submitted the court upon agreed state- 
ment facts under 546-548 the Civil Practice Act 
Gimbel Brothers, Inc., plaintiff. 


The plan, which described for sales promotion,” 
described follows the court: 


customer purchases plaintiff book credit coupons redeem- 
able merchandise only. These credit coupons come 25c, 50c, and 
denominations which are bound books three different values, 
namely, $15, $25 and $50. the time purchase the customer pays 
down portion the purchase price for entire book and pays the 
balance over period from two four months. Included the 
purchase price small carrying charge. The customer may use the 
full amount coupons any time after their issuance and within 
ninety days for the purchase merchandise the store. 
Any small difference between the face value the credit coupons and 
the amount the customer’s purchase must paid the customer 
cash. Under circumstances can any coupons any portion there- 
redeemed for cash. 


The court observes that the plan similar form the 
poration company, Christmas gift certificates store 
and, its opinion, writes, part, follows: 


The plaintiff’s experience has shown that very large percentage 
the coupons are used the purchaser shortly after their issuance 
and long before the book paid for. The entire plan one for sales 
promotion and application installment selling general mer- 
chandise instead particular and large items merchandise only. 
bank authorized receive deposits money. Banking Law, 96. 
Section the General Corporations Law provides that corpora- 
tion other than bank shall deemed possess the power receiv- 
ing deposits engaging any other form banking and 131 
the Banking Law forbids any corporation other than national 
federal reserve bank, unless expressly authorized the laws this 
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state, employ any part its property any way interested 
any fund which shall employed for the purpose receiving 
deposits. 

deposit the banking sense has been many times defined. 
the placing money with the bank withdrawn upon the deposi- 
tor’s demand under rules and regulations agreed upon. Black’s Law 
Dictionary. deposit money customer with his banker 
one loan, with superadded obligation that the money paid 
when demanded check.” Davis Elmira Savings Bank, 161 
275, Ct. 502, 505, Ed. 700. ordinary bank deposit 
made for the benefit the depositor who loans his money the bank 
“and the latter, consideration the loan the money and the 
right use for his own profit, agrees refund the same amount, 
any part thereof, demand.” Marine Bank Fulton County 
Bank, Wall. 252, Ed. 785. Money deposited becomes part 
the bank’s general funds and contracts pay its depositor’s 
checks. Baldwin’s Bank Penn Yan Smith, 215 76, 109 
138, 1918F, 1089, Ann. Cas. 1917A, 500. Money 
deposited. Money returned. Peoples’ Bank Wilkes Barre 
Legrand, 103 Pa. 309, Am. Rep. 126. 


The principal feature general bank deposit that the depositor 
can demand repayment the amount deposited any time. Sec. 
the New York Banking Law defines two kinds deposits, demand and 
time. demand deposit says this law, means one, the payment 
which can legally required within thirty days, while time deposits 
mean those the payment which cannot legally required within 
thirty days. The important feature these definitions for our present 
purpose that the bank must pay back the deposit money. 


The important feature the credit coupon system this plaintiff, 
however, that the coupons may never redeemed cash. Another 
salient feature the plan that the coupons, the large majority 
cases, are used the purchase goods long before the coupons 
themselves are paid for, and thus there possible deposit 
those payments made after the goods have been selected. 


would seem that this issue has been set rest portion 
the opinion Judge Lehman the Court Appeals Meserole 
Securities Co. Cosman, 253 170 519, 521. there 
said: “Under section and section 106 the Banking Law some 
powers are conferred upon banks which, some form, individuals and 
corporations customarily exercise operations which clearly are not 
banking operations. may cite extreme example: Banks receive 
deposits money payable demand. That undoubtedly constitutes 
form banking. Dry goods stores times receive deposits money, 
similarly payable demand. The purpose the store may 
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enable customers charge purchases against these accounts, yet the 
operation receiving moneys deposit dry goods store 
closely analogous the business receiving deposits bank that 
may reasonably said constitute banking operation. the 
other hand, some dry goods stores customarily demand and receive 
deposits money from customers applied purchases where 
either delivery payment postponed. Sometimes, indeed, merchants 
customarily receive deposits evidence good faith before contract 
sale made. Certainly such cases may hardly said that 
even habitual receiving deposits money constitutes form, 
banking.” 

course the example cited Judge Lehman the difference be- 
tween the receipt deposits bank and the receipt money from 
customers stores evidence good faith before contract sale 
made was not the question issue the Meserole case and was used 
for the purposes discussion only. Nevertheless, clearly states the 
difference between the banking operation receiving deposits and the 
sales promotion scheme underlying the plaintiff’s credit coupon plan. 
Surely must accord great weight reaching our decision. 

know banking operation comparable this credit coupon 
plan. Here the plaintiff not holding money which must repay. 
selling goods. When the book issued plaintiff has substance 
sold equal amount goods which are paid for the install- 
ment plan and which have not yet been selected. similar form 
transaction found the issuance meal tickets restaurant, 
tokens trolley bus transportation company and Christmas gift 
certificates stores. One would not think calling these transactions 
engaging the receipt deposits the banking sense. 

find violation the statutes claimed the defendant and 
direct judgment for the plaintiff. 


Drawee Bank Allowed Recover Checks 
Bearing Forged Signatures 


drawee bank which, without negligence, pays checks 
bearing forgeries the drawer’s signature, but which are not 
palpable forgeries, may recover the amounts the checks from 
persons who received them under suspicious circumstances with- 
out making inquiry their genuineness and who indorsed 
and collected the checks. This was decided the Supreme 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §556. 
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Court Georgia the case Cairo Banking Company 
West, Rep. (2d) 91. 

this case appeared that blank checks bearing the imprint 
West Banking Company were stolen from the company’s 
office. The signature authorized agent the company 
was forged each the checks and they were made payable 
various fictitious payees. The checks were indorsed the 
names these payees and were negotiated other persons 
who indorsed them and deposited them banks which they 
were collected from the drawee, Cairo Banking Company, 
plaintiff the case. This bank charged the checks against the 
drawer company’s account. When the fraud was discovered, 
West, who was doing business under the trade name West 
Banking Company, sued the Cairo Banking Company for the 
amount the checks the theory that bank which pays 
checks bearing the forged signature depositor liable 
the depositor for the amount. The Cairo Banking Company 
then instituted this action enjoin West from prosecuting his 
suit and recover from the two banks through which the checks 
were collected and also from the various parties whom the 
checks had been negotiated and who, turn, had indorsed 
them. the ground that the indorsers had been negligent 
receiving the checks, was held that the Cairo Banking Com- 
pany was entitled recover. 


The following paragraphs are quoted from the court’s 
opinion: 


passing upon the rights drawee bank and depositor, where 
the drawer’s signature was forged, was said Atlanta National 
one deposits money bank general deposit, the bank immediately 
becomes the debtor the depositor for the money deposited, and 
undertakes, impliedly, pay that money either the depositor 
some person whom directs paid; and, order discharge itself 
from this liability the depositor, the bank must pay the money 
the depositor, directed him. The liability cannot discharged 
any other way.” Georgia Railroad Banking Co. Love 
Good-Will Society, Ga, 293, 616, was held: “That 
bank which paid out money checks which depositor’s signature 
was forged, did good faith, believing from inquiry the person 
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presenting the checks that was authorized sign the depositor’s 
name, does not relieve from liability the depositor.” See, also, 
Darien Bank Clifton, 156 Ga. 65, 118 641; First National 
Bank Ocilla Harris, Ga. App. 667, 104 574; Moore 
Moultrie Banking Co., Ga. App. 687 (1), 148 311; First 
National Bank Waycross Guaranty Life Ins. Co., Ga. App. 
289, 164 212; Federal Deposit Ins. Corp. Thompson, Ga. 
App. 611, 188 the instant case the forged checks passed 
through several hands, finally reaching the drawee bank who paid them 
and forwarded the canceled checks the depositor who within sixty 
days notified the drawee bank the forgery and demanded that the 
amount the forged checks returned his bank balance. The 
depositor did not owe any duty the bank safeguarding the 
check book and canceled checks, and the facts that unauthorized 
person used the blank checks perpetrating the forgery, and ab- 
stracted the canceled checks after payment, would not, the circum- 
stances above enumerated, negligence against the bank, 
authorize the bank charge the forged checks the depositor’s 
account. This accords with Insurance Co. North America 
Fourth National Bank Atlanta, C., 100, 101, where 
was said, “when the banker renders his account the depositor, with 
the paid checks vouchers, the depositor owes duty diligence 
examine within reasonable time, and recognize and report either 
errors the account, forgeries the signature, alteration 
the amount the checks, because the depositor should know whether 
signed each check and for what amount.” 

this case was alleged that notice was duly given the 
depositor connection with Code, 13-2044, which declares: 
bank which good faith has paid, and charged the account 
depositor, any money forged raised check issued the name 
the depositor shall liable said depositor for the amount paid 
thereon, unless, (1) within days after the return the depositor 
the voucher representing such payment, the depositor shall notify the 
bank that the check paid was forged raised 

Another question the right the drawee bank, after pay- 
ment the forged checks, against the several previous indorsers. 
declared statute: “Every person negotiating instrument 
delivery qualified indorsement warrants: (1) That the instru- 
ment genuine and all respects what purports be; (2) That 
has good title it; (3) That all prior parties had capacity 
(4) That has knowledge any fact which would 
impair the validity the instrument render valueless.” Code, 
14-606. respects one another, indorsers are liable prima facie 
the order which they indorse; but evidence admissible show 
that between among themselves they have agreed otherwise. Joint 
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payees joint indorsees who indorse are deemed indorse jointly and 
severally.” Code, 14-609. 

The case Woods Colony Bank, 114 Ga. 683, '720, 

929, was one which forged draft drawn Woods 
Malone was cashed the Colony Bank, and presented the drawees 
and paid them, after which they sued the bank. The petition was 
demurred generally, also specially the following grounds: That 
did not allege what person transferred the alleged draft the de- 
fendant; that the petition showed that the plaintiffs had sustained 
any loss, was their own neglect and carelessness, appearing that 
the drawer whose name was forged was patron the plaintiffs and 
not the defendant, and the plaintiffs paid out money take 
the draft without knowing the signature their patron, they did 
their peril; that the defendant had nothing with the draft 
except forward for collection, and was consequently not liable 
the plaintiffs they paid under the belief that was genuine when 
was fact forgery; and that the petition did not allege that the 
defendant knew that the drawer’s signature the draft was forgery. 
The court sustained the demurrer and dismissed the petition. was 
held: rule that drawee presumed know his drawer’s signa- 
ture, and hence cannot recover back money paid through mistake 
fact, upon bill which the drawer’s signature was forged, not 
available favor holder who his own negligence contributed 
the success the fraud practiced, and whose conduct had tendency 
mislead the drawee, who was himself free from fault.” 

Yatesville Banking Co. Fourth National Bank, Ga. 
instrument pays person holding through and under forged 
indorsement the payee’s name, may (subject certain limita- 
tions) recover back from the person receiving the money the paper 
the sum paid, either action the nature action money 
had and received, action upon the warranty implied from the 
presentation the instrument that the indorsements thereon are 
genuine, action upon express warranty that the indorse- 
ments are genuine, such express warranty has been made.” 

Swan-Edwards Co. Union Savings Bank, Ga. App. 572, 
825, was held: bank presumed know the signature 
one its depositors, and therefore cannot recover from bona fide 
holder for value money paid the bank upon check which the 
drawer’s signature was forged, unless appears that the holder, 
his own negligence, contributed the success the fraud practiced, 
his conduct had tendency mislead the drawee, who was himself 
free from fault. Woods Colony Bank, 114 Ga. 683(2), 685, 
1196, and cases there cited. Any seeming conflict principle between 
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this ruling and the ruling Woods Colony Bank, supra, disappears 
examination the particular facts that case.” 

Hutcheson Hardware Co, Planters’ State Bank, Ga. App. 
321, 105 854, 855, the facts were stated follows: 
Hardware Company were merchants Sandersville, Ga. man came 
into their store buy gun, and selected one for $40. tendered 
payment check for $297.51, and asked that the price the gun 
deducted from the amount the check, and the merchant pay him 
the balance. The check was made payable the order ‘Sill 
and the man stated the merchant that was the payee, Sill Huff, 
and indorsed the check. further stated that one knew him the 
town, and that was entire stranger the community. The check 
was drawn the Planters’ State Bank Davisboro, and purported 
drawn Raley. The alleged payee the check told the 
merchant that the signature the drawer was known the cashier 
bank Sandersville. Before cashing the check, the merchant went 
that bank and, exhibiting the check the cashier, asked him the 
signature, ‘J. was genuine, and the cashier answered, ‘It 
looks like Mr. Raley’s signature; wouldn’t swear his signature, 
but think you will perfectly safe cashing the The mer- 
chant (as appears from his testimony) then telephoned the drawee 
bank and said, have got check here signed Mr. Raley, pay- 
able Sill Huff for $297.51; and the reply was: ‘It 
good for The man presenting the check the merchant told 
him also that Mr. Raley gave him this check payment 
indebtedness, that had been working for Mr. Raley during the 
year, and the check was payment his wages. The hardware com- 
pany paid him the money the check, less the price the gun, and 
indorsed the check and deposited bank, through which was col- 
lected from the drawee bank the usual way. The drawee bank, not 
suspecting the forgery, paid the check, charged the amount against 
Mr. Raley’s account, and the Ist the following month mailed the 
usual bank statement its depositor, who, looking over the state- 
ment, discovered the check and once went the drawee bank and 
stated that had not signed the check and had not given any check 
Sill Huff. The drawee bank, convinced that the check was forgery, 
gave Mr. Raley credit for the amount paid the check, and brought 
suit recover the amount from the hardware was con- 
ceded that the check was forgery, that Sill Huff had not presented 
the check the hardware company, and that the signatures the 
drawer and the payee and the indorsement the check the name 
Sill Huff were forgeries.” was held: “While bank presumed 
know the signature one its depositors, and therefore cannot 
recover from bona fide holder for value money paid the bank upon 
check which the drawer’s signature was forged, the rule does not 
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apply where the undisputed facts show that the holder the check 
his negligence contributed the success the fraud practiced the 
bank, which was itself free from fault. Swan-Edwards Co. Union 

Savings Bank, App. 572, 825; Woods Colony Bank, 

114 Ga. 683, 720, 929. Applying this well- 

recognized rule the undisputed evidence, the verdict directed for the 

plaintiff was the only one that could have been legally rendered.” 

Third National Bank Columbus Merchants’ Mechanics’ 
Bank Columbus, Ga. App. 814, 113 229, drawee bank, 
upon which was drawn check payable “cash order” with 
maker’s signature forged thereon, sought recover the amount from 
the defendant bank, which had cashed the check for indorser, and 
which the plaintiff bank had paid the proceeds its stamped indorse- 
ment. was held that the petition set forth cause action 
against general demurrer. the syllabus opinion, after quoting 
part the above excerpt from Woods Colony Bank, 114 683, 

“The fault the drawee which will prevent recovery under such 
circumstances must something more than mere constructive negli- 
gence arising solely from failure recognize the drawer’s signature, 
unless the forgery plain and palpable. must consist some sort 
actual negligence. Hutcheson Hardware Co. Planters’ State 
Bank, Ga. App. 321, 105 854; Swan-Edwards Co. Union 
Savings Bank, Ga. App. 572 (1), 825; 557. 
While majority the courts have not gone far formulate 
any rule the effect that the previous payment forged check 
bank other than the drawee bank, and its subsequent presentation 
the latter for payment, amounts such absolute guaranty would 
relieve the drawee bank from the exercise any degree care with 
reference circumstancs which should reasonably arouse suspicion 
the genuineness the instrument, yet the principle above quoted 
has especial application where check has been thus presented the 
drawee bank holder bank good standing, upon the theory that 
the drawee bank such case has the right presume that the holder 
bank, paying the check, has made due and proper inquiry concerning 
any attendant circumstances suspicion. 558. See, also, 
case notes, 1915A, 78; Ann. Cas. 1912D, 496; 

See, also, Farmers’ Bank Bank Abbeville, Ga. App. 472, 

paragraph the original petition the instant case, 
alleged, “that each defendant herein, except West, was guilty 
gross negligence cashing said checks shown exhibit hereof 
each instance, and that said defendants each particular instance 
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failed exercise the slightest diligence ascertaining whether not 
such check, cashed, was genuine and were negligent failing 
require proper and sufficient identification the payee such check 
each instance.” paragraph was alleged, “that your peti- 
tioner was without any fault any kind whatsoever.” Considered 
with the context this was sufficient, against the general demurrer, 
allege that the plaintiff was without fault. Under application the 
foregoing principles, this was sufficient, against the general 
murrer, allege negligence behalf the various indorsers, and, 
connection with other allegations, show such negligence contributing 
the success the forger’s fraud upon the Cairo Banking Company 
would give that institution, after refunding West, right action 
against the alleged previous indorsers. the circumstances such 
liability the Cairo Banking Company would not exist merely 
the statutory warranties imposed upon indorsers, but would 
upon negligence accepting the checks under suspicious circum- 
stances without inquiry their genuineness, and indorsing them 
manner tending mislead and cause the drawee bank pay them 
without detecting the forgery, thus contributing the successful result 
the forgery. 


Adjustment Insurance Claims Does Not Con- 
stitute Illegal Law Practice 


Lay employees casualty insurance companies, adjust- 
ing claims, made under policies issued the companies, are 
not illegally engaging the “practice the law,” doing 
business,” contrary the statutes Missouri, 11692, 
11693, Mo. 1929, Mo. Stat. Ann., pp. 621, 622. This was 
decided the Supreme Court Missouri (May, 1939) the 
case Liberty Mutual Insurance Company and others 
Jones, General Chairman Bar Committees Mis- 
souri and the members his Advisory Committee. The de- 
cision reverses that the Circuit Court Boone County, 
Missouri, (January, 1938). 

The handling typical claim described the following 
language the court: 


Taking the usual course typical claim, suppose John Smith 
has policy the Alpha Casualty Company protecting him against 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §127. 
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liability third persons for negligence the operation his auto- 
mobile, and also insuring him against property damage thereto. has 
collision with another motorist, and sends notice the company 
stating the facts. receipt thereof clerk makes file including 
the office copy any applicable policy, and presents the claims 
manager. The latter, for technical and administrative reasons, first 
makes tentative “reserve” estimate what the claim will cost, and 
sends the home office. Unless clear that there liability, 
where the policy has lapsed, covers some automobile other than 
the one mentioned the notice, the manager next assigns the claim 
adjuster for investigation. 

The adjuster interviews the insured, the claimant, the witnesses, 
takes statements, makes measurements, photographs and the like. 
views the wrecked automobiles, consults experts the amount 
property damage and the extent the personal injuries, and makes 
report the claims manager, giving his views the probable 
amount required settle the claim. But expresses opinion 
legal questions the company the claimant, though may quote 
what counsel for the company has said. each claims office there 
salaried attorney who passes all legal questions arising there. Sub- 
ject supervision the home office the lay claims manager passes 
the amount paid the settlement all claims. The facts are 
digested the claims office and perhaps referred the home office. 
Thereafter, the adjuster sent out again negotiate with the claim- 
ant for settlement. succeeds, selects the appropriate form 
release out number prepared the insurance company’s counsel, 
fills the blanks, has executed the claimant, gives him voucher 
draft, and closes the case. Lay employees may participate 
informal conferences with before the Workmen’s Compensation 
Commission but not formal hearings. Within limits, the claims 
manager and his adjusters have authority settle claims without 
communicating with the home office. 


appeared that May, 1937, the appellant insurance 
companies adopted so-called code procedure putting the 
above routine force. This code was submitted the Ad- 
visory Committee but approval was refused the ground that 
the question was one for judicial determination. 

action was thereupon instituted the Circuit Court 
the insurance companies secure determination what 
constitutes the practice law Missouri. The respondents 
(members the Advisory Committee) contended: 


(1) That the code illegal its face because permits the doing 


© 
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acts which constitute the unauthorized practice law and the doing 
law business; (2) and that the code sham and subterfuge, be- 
cause under appellants are employing inexperienced young lawyers 
with the high sounding title “office counsel,” who spend only about 
six hours the office each day, stamping claims with rubber stamp, 
the question liability, either “yes,” “no” “doubtful.” The rest 
the time these lawyers are out the office investigating settling 
claims. Respondents’ position that there are many legal questions 
upon which these departmental lawyers not pass, and that their 
judgments are only perfunctorily rendered anyway—in other words 
they are only figureheads, the real decisions being made the claims 
manager, their superior. 


The Circuit Court held that certain acts performed em- 
ployees the claim departments the insurance companies 
connection with the settlement claims constituted ‘prac- 
tice law,’ even though one more licensed attorneys are 
regularly employed said departments.” 

reversing the lower court, the Supreme Court, through 
Judge Ellison, wrote part follows: 


must admitted that many definitions the “practice law” 
include acts done both and out court, including services where 
litigation prospect. Nevertheless there are fundamental differ- 
ences between the practice law—in the sense court work—and 
law business. While layman may represent himself court can- 
not even single occasion represent another, whether for con- 
sideration not. And corporation cannot represent itself court 
any time but must appear attorney. the other hand the 
doing any single act out court representative capacity that 
lawyer might will not necessarily convict layman engaging 
the law business. The very term itself implies that must have en- 
gaged the business held himself out some cases say. 
The holding out may evidenced repeated acts indicating course 

The law well settled that corporation cannot engage the law 
business through its lay employees otherwise. This was ruled 
State inf. Miller St. Louis Union Trust Co., supra, 335 Mo. 845, 
SW. (2d) 348, where trust companies were convicted holding 
themselves out draw wills, trust agreements and the like; also 
State inf. McKittrick Dudley Co., 340 Mo. 852, 102 SW. (2d) 
895, where collection agency held itself out collect accounts 
suits; also Rhode Island Bar Ass’n Automobile Service Ass’n, 
122, 179 Atl. 100 226, where the defendant held 


THE BANKING LAW JOURNAL 463 


itself out provide counsel for the defense its members against 
claims and prosecutions arising from their operation motor vehicles, 
without furnishing insurance coverage. But the appellants are licensed 
the laws this state write casualty insurance, and they are 
authorized part that business adjust and defend claims 
against the insured covered their policies. Breeden Frankford 
Marine, Accident Plate Glass Insurance Co., 220 Mo. 327, 119 SW. 
576; Heman Construction Co. The City St. Louis, 256 Mo. 332, 
837, 165 SW. 1032, 1033. The question how far may they employ 
laymen the conduct such insurance business and how far must 
they use lawyers. 


The Supreme Court makes findings the effect that the 
relationship between insurance company and policy holder 
that insurer and insured, not that attorney and client 
and that the following acts not constitute the practice 
law the doing law business: the investigating claim 
and the reporting the facts the insurance company 
investigator; the filling adjuster printed form 
release prepared counsel for the insurance company, the 
Workmen’s Compensation Commission other public author- 
ity; the stating adjuster claimant what the com- 
pany’s attorney has advised the company’s liability; the 
the insurance company, his opinion the monetary extent 
the company’s liability; the statement investigator 
adjuster, his report the insurance company, the opin- 
ion the company’s counsel any question liability; the 
before the Workmen’s Compensation Commission, held for the 
purpose endeavoring bring about amicable 
the determination adjuster claims manager the 
maximum amount which the insurance company will offer 
settlement any claim; the selection employee one 
several forms release prepared the company’s counsel 
which will use the settlement claim and the issuance 
insurance company policy liability insurance and 
the defense the insured when claim made suit 
brought against such insured, even though the amount sued 
for exceeds the amount insurance coverage. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
the law banking and negotiable instruments. 


BANK LIABLE RECEIVING TRUSTEE’S 
CHECK PAYMENT INDIVIDUAL 
NOTE 


Fidelity Deposit Maryland Hamilton National Bank, Court 
Appeals Tennessee, 126 Rep (2d) 359 


bank which receives check, signed trustee drawn against 
account the bank standing the name the trustee such, 
payment the trustee’s individual note, which the bank holds 
for collection, will liable the owner the trust funds for the 
amount thus wrongfully paid. 

this one Mather was the treasurer insurance com- 
pany. kept account the defendant bank his name 
trustee which account deposited funds held him trust 
for the insurance company. drew check against this account, 
signed him trustee, and delivered the bank payment 
note which was individually liable and which the bank 
held collecting agent for the holder. was held that the word 
following Mather’s signature the check put the bank 
upon notice the fiduciary character the account and 
Mather’s right use the funds pay his personal debt. The bank 
was accordingly held liable for the amount which thus received. The 
action here was brought surety company which, Mather’s 
surety, had made good his the insurance company 
and sued the latter’s assignee. 


Suit the Fidelity Deposit Company Maryland against the 
Hamilton National Bank and another recover money alleged have 
been misappropriated treasurer plaintiff’s assignor and paid 
him the named defendant collecting agent for the unnamed defend- 
ant. From adverse decree, defendants appeal. 

Affirmed. 

Cantrell, Meacham Moon, Chattanooga, for appellants. 

Miller, Miller Martin, Chattanooga, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §417. 
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McAMIS, J.—Hamilton National Bank and Wright have ap- 
pealed from decree rendered against them and favor the Fidelity 
and Deposit Company Maryland, assignee the Volunteer State 
Life Insurance Company, representing the sum $3,218.20 the 
funds Volunteer State Life Insurance Company misappropriated 
its treasurer, Oscar Mather, and paid said Mather the Hamilton 
National Bank collecting agent for Wright. 

January 27, 1930, the Hamilton National Bank held, collect- 
ing agent for Wright, Mather’s personal note amounting, with 
interest, $3,218.20, secured series collateral notes, forty-three 
number, for $100 each, payable monthly, and secured second 
deed trust upon real estate located Hamilton County, Tennessee. 
Mather was Treasurer the Volunteer State Life Insurance Company 
which capacity bought and sold securities for it. 


December 1929, Mather sold through the Hamilton Securities 
Corporation bonds belonging the Volunteer State Life Insurance 
Company for $13,501.32, for which the Securities Corporation issued 
its check payable Oscar Mather, Trustee. This check was endorsed 
Mather first Oscar Mather, Trustee, and then Mather, 
Trustee, and deposited the Hamilton National Bank the account 


Mather, Trustee. January 27, 1930, this account had been re- 
duced checks regularly drawn balance $558.05. Again, 
January 27, 1930, the Hamilton Securities Corporation sold for Mather 
additional bonds for $4,082.66 and the check therefor was, like 
manner, endorsed and deposited the Hamilton National Bank the 


the same date, Mather presented his check, drawn upon said 
account, the bank for the balance due upon his personal notes 
Wright. This check was drawn and signed Mather, Trustee. The 
bank, without making any inquiry Mather’s right draw upon 
said account for the purpose paying his personal obligations and 
without investigating the nature, purpose and true ownership the 
funds deposited the name Mather Trustee, but without any actual 
knowledge that the funds deposited were not, fact, personal funds 
belonging Mather, accepted the check and delivered the note, with 
collateral, Mather. 


Shortly thereafter was discovered that Mather had defaulted 
his accounts with the Volunteer State Life Company the 
extent more than $70,000 and that the securities sold the Hamilton 
Securities Corporation which have referred, the proceeds from the 
sale which were deposited the Mather, Trustee, account be- 
longed the Volunteer State Life Insurance Company, their abstrac- 
tion representing part Mather’s defalcations. 


= 
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The Chancellor was opinion that the use the word 
was sufficient put the Bank upon inquiry the trust character and 
true ownership the funds carried Mather’s name trustee; that 
Wright, having acted through the Bank his agent, chargeable with 
the Bank’s neglect make such inquiry, and that Wright should 
held primarily liable the Bank’s participation Mather’s unauthor- 
ized misappropriation funds. Accordingly, primary liability was 
adjudged against Wright, with secondary liability against the Bank. 
From this decree, already indicated, both have appealed this court. 

The first and principal assignment that the word ‘‘Trustee’’ after 
the name the depositor was mere surplusage, and did not fix either 
actual constructive notice knowledge upon the Bank that the 
funds received payment Mather’s note were not his own. The 
third assignment, that the word ‘‘Trustee’’ did not place upon defend- 
ants the duty making inquiry into the status the fund require 
them scrutinize the application thereof, related the question 
raised the first assignment error and will considered and dis- 
posed along with 

Unless relaxed the cases New York Life Insurance Co. Bank 
Commerce Trust Co., 172 Tenn. 226, 111 371, 115 
and Moneypenny Third National Bank, 172 Tenn. 237, 111 
375, the rule this State, least, that one who takes 
paper from trustee importing upon its face its fiduciary character 
bound inquire the transferor the right dispose it. Alexander 
Alderson al., Tenn. 403, Baxt. 403; Covington Anderson, 
310, Lea 310; Caulkins Gas-Light Co., Tenn. 683, 684, 
287, Am. St. Rep. 786; Ford Brown Co., 114 Tenn. 
Guaranty Co. People’s Bank, 127 Tenn. 720, 157 414; Central 
Bank Trust Co. Cohn, 150 Tenn. 375, 264 641; Freeman 
Citizens’ Nat. Bank, 167 Tenn. 399, 25; Barry Hensley, 
170 Tenn. 598, 102. the cases enumerated, Alexander 
Alderson al., Ford Brown Co. and Central Bank Trust 
Co. Cohn specifically deal with the notice conveyed the use the 
word The cases United States Fidelity Guaranty Co. 
People’s Bank, Freeman Citizens’ Nat. Bank and Barry Hensley, 
supra, involve the liability depository banks for conversion the 
trustee trust deposits. 

However, independent this rule, held that the trustee 
fact has power negotiate the paper, purchaser good faith will 
protected, although the trustee used the money for his private pur- 
837, Am. St. Rep. 

All these cases, without exception, adhere strictly the rule 
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constructive notice with the result that has developed into settled 
rule law this state. The courts elsewhere are practical agree- 
ment. See annotations, 1389. 


The case New York Life Insurance Co. Bank Commerce 
Trust Co., supra, relied upon defendants marking departure 
from the rule expounded and applied the cases cited, did not in- 
volve the character trusts under consideration any them. Not- 
ing that Tennessee committed the rule liability, was pointed 
out that, all our cases following the rule, the liability the deposit- 
ing bank was for guardian, administrator other trust funds. The 
which the court had under consideration did not involve funds 
that character but involved ‘‘privately formed business agency rela- 
purpose distinguish such relationship from trusts 
the clasess previously under consideration manifest from the fol- 
lowing language [172 Tenn. 226, 111 374]: 


relaxation the rule heretofore enforced this state 
for the protection beneficiaries, frequently minors and others not 
position protect themselves, charging depository banks with notice 
liability for misuse trust funds whenever note check 
accepted the bank which shows its face that the funds 
guardians, administrators, other trustees are involved, the depository 
bank will not held know the terms, limitations, any, 
placed voluntary agreements between parties chosen ‘agents’ 
‘attorneys’; classification which the instant falls. The rule 
notice and consequent liability bank depositories will not ex- 
tended these personally selected and privately formed business agency 
relationships, beyond requiring indorsement the true party named, 
unless the bank has otherwise actual notice fraudulent purpose, 
want authority the part the payee, participates the 


Likewise, Moneypenny Third National Bank, supra, decided 
the same day, the court, while recognizing the rule liability 
applied trustees, guardians, executors, and administrators, declined 
hold the depositing bank liable because failed make inquiry 
and learn the undisclosed limitations upon the chairman un- 
incorporated association endorsing and cashing the check which 
ried upon its face the words ‘‘General Chairman’’ after the name 
the payee. 


insisted counsel for defendants, that the effect the court’s 
holdings the two cases mentioned was limit the application the 
rule liability trusteeships regulated statute decrees 
courts. The court referred trusts regulated statutes decrees 
falling within the entitling the beneficiaries invoke the rule 
but the same paragraph (page 243, 111 page 377) the court 
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cited the case Ford Brown Co., 114 Tenn. 467, 
A., 188, referred above, and that case the trust 
relationship was formed contract and not statute decree 
court. There nothing the opinion indicate intention over- 
rule the holding that case. 


Under the authorities which have referred, the use the 
word ‘‘trustee’’ was constructive notice the bank sufficient put 
upon inquiry into the status the fund against which the check was 
drawn and results that the first and third assignments error must 
overruled. 


the second assignment error insisted that the rule 
liability will not extended privately selected and confidentially 
formed agency relationships the absence actual notice fraudu- 
lent purpose, participation therein with knowledge. The cases 
New York Life Insurance Co. Bank Commerce Trust Co. and 
Moneypenny Third National Bank, supra, are cited support 
this assignment. unnecessary reiterate what has already been 
said with respect these cases. sufficient say, this point, 
that the relationship which existed between Mather and the Volunteer 
State Life Insurance Company depositing these funds his name 
trustee, far appears, was not contractual but without the knowl- 
edge consent the latter. The second assignment error is, ac- 
cordingly, overruled. 


find without merit the specific defenses (1) that the relation 
debtor and creditor existed between the bank and Mather requiring 
the bank honor all checks properly drawn the name the de- 
positor, (2) that the bank should not held liable because consid- 
eration passed and that Wright had notice, either actual 
constructive, that trust funds were involved the payment his note, 
and (3) that, under Section the Uniform Negotiable Instruments 
Act (Code Section 7380), the bank had notice any infirmity 
the instrument defect the title Mather and, hence, inno- 
cent purchaser for value without notice. 


The defendant bank cannot escape liability because obligated 
the depository contract honor checks properly drawn the name 
the depositor for two reasons. the first place, have seen, the 
bank was charged with notice that Mather was acting merely the 
trustee and that was not the real party interest. 
applying these funds the payment his own personal obligation, 
fact known the bank, was not acting for the bank’s real depositor 
and the bank breached its implied contract with the true owner the 
funds pay them out only upon checks drawn such owner 
another duly authorized act for and, having knowledge notice 
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unauthorized conversion the funds the trustee, was the 
duty refuse honor the check. 


the second place, when the bank accepted Mather’s check was 
not acting the capacity depository funds but the capacity 
collecting agent for Wright. the check had been drawn upon 
another bank Mather trustee the result would not have been dif- 
ferent. 

have been cited case holding that depository bank may 
escape liability for conversion the trustee where, here, has 
notice the attempted conversion and participates accepting 
trust funds payment the personal obligation the trustee. 
neither the cases, cited supra, United States Fidelity Guaranty 
Co. People’s Bank and Barry Hensley, did the bank actually par- 
ticipate the act conversion. both cases the bank merely ac- 
quiesced the conversion, yet was held liable the cestui que trust. 


The general rule liability agent illegally demanding re- 
money from another accords with this view. quote from 
Corpus Juris Secundum, Agency, 221, 132, under the heading 
Conversion 


accordance with the rule that agent liable for injury re- 


sulting from his misfeasance malfeasance, stated Section 221 
above, agent who wrongfully converts another’s property, who 
assists his principal doing, personally liable for the conversion, 
even though committed the act good faith, ignorance the 
owner’s rights and obedience the command his principal, and 
although himself realized nothing out the transaction. fortiori, 
knowingly assists his principal converting another’s property, 
And see Section 219, page 129 under the heading Money 
Illegally Received.’’ 


With respect Wright, clearly the bank acted his agent, and 
directly within the scope its agency, collecting the note. Bridge- 
man McCloud al., Tenn. App. 47; S., Banks and Bank- 
ing, 466, 218. And see Farmers’ Merchants’ Bank State, 180 
Ark. 994, 624, 627, where the facts were strikingly analogous 
the case bar, and wherein the court said: 


appellant bank, accepting the check drawn its favor 
the county treasurer county funds, and making the collection from 
the drawee bank, was acting within the line its duty and the 
its powers agent for Goodwin 634), and there- 
fore was affected with notice all that the agent knew should have 
known (Bank Hoxie Meriwether, 166 Ark. 39, 265 


anomalous situation, the injustice which once apparent, 
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would result the bank held not liable because acted agent 
and received none the funds its own right and Wright held not 
liable because had actual knowledge the use trust 
Neither logic nor reason permits principal escape liability for 
act done through the medium agent which, done the prin- 
cipal, would have resulted liability and, likewise, the agent cannot 
escape the consequences illegal and unauthorized invasion the 
right third persons merely upon the ground that acted for its 
principal. 


The defense that defendants acquired Mather’s checks without no- 
tice, defined Section the Uniform Negotiable Instruments 
Act the same that made Ford Brown Co., 114 Tenn. 
court held this section the Act inapplicable. Later cases this 
subject include Union Nat. Bank Bluff City Bank, 152 Tenn. 486, 
279 797 and Stansbury Bank Amory, Tenn. App. 673. 


Finally insisted behalf defendants that complainant should 
held estopped because its assignor, Volunteer State Life Insurance 
Company, after discovering Mather’s accepted deed 
from the owner the property which stood security for the second 
mortgage notes pledged Mather Wright. The Chancellor decreed 
that defendants should entitled credit for the value any 
equity said property and ordered reference determine its value. 
The Master found that the property was not worth more than the 
amount the first mortgage and, upon this finding, concurred the 
Chancellor, complainant was held not estopped and awarded recovery 
for the full amount the check, with interest from the filing the 
bill. Under this finding, would appear that defendants have not 
been injured result this attempt upon the part the Volunteer 
State Life Insurance Company salvage much possible its 
loss. Had been successful, its efforts would have enured the bene- 
fit defendants and does not appear that defendants, had they been 
notified this action, could have done more than was done effort 
realize something from the property. 


Without reviewing the facts detail, find that the right ac- 
tion here asserted has been duly assigned complainant and was owned 
complainant the time the institution this suit and the de- 
fense that complainant not the owner the right action here 
asserted found without merit. Finding error the decree the 
Chancellor, affirmed with costs for which decree may entered. 
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AVOIDING BANK STOCKHOLDERS’ STATU- 
TORY LIABILITY 


Nettles Lightsey, Supreme Court South Carolina, Rep. 
(2d) 481 


stockholder state bank cannot avoid the statutory liability 
imposed stockholders closed bank transferring the stock, 
prior the closing the bank, corporation, the only asset 
which the bank stock, and all the shares which are owned 
controlled the bank stockholder. 


Action Joseph Nettles, receiver the Stockholders’ Liabil- 
ity the Peoples State Bank South Carolina, against Harry 
Lightsey and others, executors the estate Glenn, deceased, 
enforce such liability stock transferred decedent cor- 
poration. From order overruling demurrer the complaint, de- 
fendants appeal. 

Affirmed. 

Samuel Want, Darlington, and McK. Winter, Wm. Donelan, 
Fred Townsend, and Harry Lightsey, all Columbia, for 
appellants, 

Eugene Blease, Newberry, Stephen Nettles, Greenville, and 
John Cosgrove, Charleston, for respondent. 


PER CURIAM.—This action which has for its purpose the 
enforcement the statutory liability attaching 1,755 shares the 
stock the Peoples State Bank South Carolina, registered 
the books the bank, the time the bank closed, the name 
The Glenn Corporation, corporation organized and chartered under 
the laws South Carolina, August, 1930. The above stated shares 
stock, prior October 1930, were owned Glenn who, 
the last mentioned date, transferred same The Glenn Corporation. 
The Glenn Corporation was organized and set Glenn 
holding company for said bank shares, and the stock transferred 
was its sole asset when the Peoples State Bank South Carolina closed 
its doors account insolvency. Glenn departed this life 
about June 1935, testate, and the appellants are the duly qualified 
executors his estate. 

The foregoing statement facts taken from the complaint; and 
the demurrer thereto filed herein necessarily admits them true. 


also stated the complaint that the stock The Glenn Cor- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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poration ‘‘was wholly owned controlled by’’ Glenn, which 
mixed question law and fact. 

Paragraphs six and seven the complaint, based upon the foregoing 
stated facts, allege the following legal conclusions: 

That the transfer said bank shares Glenn the 
said corporation was illegal, null and void, said corporation under 
the law South Carolina (Sec. 7677, Civil Code 1932) was legally in- 
capable holding said bank stock and the constitutional 
liability attaching thereto. 

That, consequently, the said Glenn, transferer, 
was the real owner said shares when the bank closed, and such 
became liable for the assessment thereto attaching upon the insolvency 
said banking institution.’’ 


The appellant demurred the complaint, the following being copy 
much thereof raises the question involved this appeal: 

there defect parties defendant the action that, 
upon the facts set forth the complaint, under the decision the 
Supreme Court South Carolina the case Joseph Nettles, Re- 
ceiver, Albert Sottile al. [184 796], decided April 
14th, 1937, the liability upon the cause action set forth the com- 
plaint against the stockholders the Glenn Corporation, and not 
against these defendants. 

the complaint does not set forth facts sufficient constitute 
cause action against the defendants that, 

Under the decision the Supreme Court South Carolina 
the case Joseph Nettles, Receiver, Albert Sottile al. [184 
191 796], the facts set forth the complaint would 
involve liability only the part the stockholders the Glenn Cor- 
poration, according their respective interests stockholders that 
Corporation, liability against any party may predicated upon said 

The trial Judge well considered order overruling the demurrer, 
after setting forth the identical portion thereof above set out, 
states: ‘‘These two grounds really make but one point and that is, that 
under the allegations the Complaint the stockholders the Glenn 
Corporation are liable, anyone liable, for the assessment attaching 
the bank shares owned the corporation when the bank closed and 
that, consequently, the defendants this action cannot held respon- 
sible. Thus, they say that there defect parties defendant 
reason the absence the stockholders The Glenn Corporation 
parties this suit, and further, they contend that for the reasons stated, 
the defendants named are way liable the 

The real and sole question presented this appeal is: Where 
individual, the owner bank shares, transfers the same corporation 
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which merely holding company for the bank stock, owning other 
assets, does the extra liability attaching such bank shares when the 
closes rest exclusively upon such stockholders the transferee 
corporation had knowledge such attempted acquirement the 
bank stock the corporation, the extent the stock owned them 
the corporation, may the receiver the Stockholders’ Liability 
elect, and/or maintain action against either both the stockholders 
the transferee corporation having knowledge and being responsible 
for the ultra vires acts the corporation, and the transferor the 
bank stock 


The question before the Court Nettles, Receiver, Sottile, al., 
reported 184 191 796, 808, was not whether the stock- 
holders Palmetto Brokerage Company having knowledge and being 
responsible for the ultra vires acts the corporation acquiring bank 
stock were exclusively liable for the statutory liability such bank 
stock, but whether action for this statutory liability was maintain- 
able against them, and were they liable therefor. 

The result this decision was the holding that where corporation 
takes the benefit ultra vires contract, while cannot sued 
thereon, such the stockholders thereof having knowledge and being 
responsible for the ultra vires acts the corporation will responsible 
for the contract and/or estopped from setting the disability the 
corporation when sued the contract. 

true that the decree order the Circuit Judge the 
Sottile case, which order decree was this Court affirmed mod- 
ified, considerable was said concerning the fraudulent transfer the 
bank stock the corporation, but all allegations the complaint 
that case alleging fraud, intent thus evade the statutory liability 
the stock transferred the corporation, were denied the answer, 
and the demurrer was the answer thereby, for the purpose the 
demurrer, admitting the allegations the answer true. There- 
fore, that case was all fours with the case under discussion 
the facts. 

that case, this case, the corporations which bank stock was 
transferred were South Carolina corporations, and the only assets 
either was bank stock, and the corporations were organized and set 
holding companies the owners the bank stock transferred 
them. these circumstances, and without regard the actual intent 
the transferor, such constituted constructive fraud. 

The reporting the decree the Circuit Judge directed the 
opinion the Sottile case for that ‘‘states clearly the cardinal 
facts and issues’’ has doubt led some confusion. But writing 
the opinion the Court, after setting out few preliminaries, Mr. 
Justice Bonham stated 
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court satisfied with the disposition made the circuit decree 
the issues made the exceptions, except certain modifications 
hereinafter set forth. 

other words, the court satisfied with the conclusion that the 
plaintiff had the right bring this action, and that not debarred 
from maintaining reason having made election 
The court likewise concurs the conclusion reached the circuit court, 
wit: ‘The ownership bank shares private corporation South 
Carolina not valid and legal, but, the contrary, illegal and void. 
court equity, therefore, will look through the corporate entity 
the corporation the real owners the bank shares, wit, its stock- 
holders, and assess against them the liability attaching the ownership 
thereof.’ 

this language confined its application this case alone, 
there question its pertinency; nor there doubt that 
sound proposition law its proper 

will noted that the last portion the second paragraph just 
above quoted was taken from the Court decree, and that the 
succeeding paragraph modifies it. addition, the opinion states, 184 

borne mind that this court approves the rule declared 
the circuit court, wit: ‘Where the corporate form organization 
statute modify its intent, courts will disregard the corporation 
its entity and look the substance reality the matter.’ 

the circuit court meant limit its language cases 
which corporation has held the stock ‘plan scheme’ evade 
liability, perpetrate fraud, with such application have fault 
find; but, intended say that every instance which 
private corporation this state has bought bank stock investment 
the stockholders may held individually liable for the stock, think 

Whether suit law equity, equitable principles may 
invoked. Depositors, creditors, have right pursue one more 
remedies until the obligation created the statute against the owners 
stock satisfied; and stated the Circuit decree the Sottile 
‘‘Courts favor creditors and the payment obligations, and they 
will not loosely interpose barriers the way collection just debts. 
The pursuit several remedies fully recognized, though, course 
there can but one 

not understand that, except for the Sottile case, appellants 
would take the position that the estate Glenn would not 
liable for the statutory liability the stock transferred him The 
Glenn Corporation. Therefore, have confined this opinion the issue. 
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must conclude that the transferor-owner bank stock 
South Carolina Corporation cannot thereby escape the statutory liability 
attaching thereto. 

The order overruling the demurrer, interposed appellants, 
affirmed. 


BANK OFFICERS AND STOCKHOLDERS 
LIABLE NOTE GIVEN MAKE 
GOOD IMPAIRMENT ASSETS 


Merchants Farmers Bank Cardwell, Supreme Court Tennessee, 
127 Rep. (2d) 113 


note executed stockholders, directors and finance committee 
members bank the suggestion the bank examiner, after 
had ordered the charging off certain notes, thereby reducing 
the bank’s surplus below the legal requirement, based valid 
consideration and they are liable despite understanding 
between those signing the note and the bank that the note would 
paid out the earnings the bank. 


Suit note the Merchants Farmers Bank against Roy 
Cardwell and others. review decree the Court Appeals 
affirming decree favor the complainant, both complainant and 
defendants bring certiorari. 

Writs denied. 

Goddard Gamble, Maryville, for complainant. 

Green, Webb, Bass Knoxville, for defendants. 


McKINNEY, J.—This suit note, liability being resisted 
upon the ground that was executed without consideration. The chan- 
cellor found for complainant and his decree was affirmed the Court 
Appeals. Both complainant and defendants have filed petition for 
writ certiorari. 

The uncontroverted facts are substantially follows: June 24, 
1928, the defendants executed note the Peoples Bank, Lenoir 
City, for $4,333, payable six months after date. that time, and 
continuously thereafter until the closing the bank November 20, 
1930, the defendants were stockholders, directors and members the 
Finance Committee that institution. This note was executed the 
suggestion the Bank Examiner the State, and after had ordered 
the bank charge off certain notes aggregating $4,333. have charged 
off said notes would have reduced the surplus the bank below the 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §319. 
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required per centum capital stock. order avoid this the 
note referred above was executed, with the understanding between 
the defendants, individuals and representatives said bank, that 
would paid out the earnings the bank. The note was renewed 
January 1929, the note sued this cause, the renewal note 
being payable thirty-six months after date, and has been credited with 
the sum $833, which was paid out the earnings the bank. This 
note was listed asset the bank when ceased business 
November 20, 1930. Subsequently, the receiver said bank sold all 
its assets, including this note, complainant. This note was acquired 
complainant for value and before maturity, but not having been 
endorsed, conceded that complainant not holder due course. 
Doughty-Stevens Co. Greene County Union Bank, 172 Tenn. 323, 112 
13. 

The liability defendants depends upon whether their promise 
pay was supported valuable consideration. The authorities are 
practically unanimous holding that note bond executed di- 
rectors, officers stockholders bank, make good impairment 
the bank’s assets that the bank may continue business, based 
upon valid consideration. Bills and Notes, 624, 151; 
Am. Jur. 939; 534. the note the Corpus Juris 
Secundum text will found listed number cases supporting the 
rule with decisions holding the contrary. 

The present cause easily distinguishable from that McConnell 
McCleish Thomas, 159 Tenn. 520, 251, that the 
latter case the defendants were neither directors, officers nor stockholders 
the bank. 

view the conclusions announced herein, unnecessary 
eonsider the question altering written contract parol testimony, 
which was the ground upon which the Court Appeals affirmed the 
decree the chancellor. The Court Appeals reached correct 
result, and we, therefore, deny both writs. 


ACTION BANK ACCOMMODATION NOTE 


Madigan Lumbert, Supreme Court Maine, Atl. Rep. 
278 


bank which purchases promissory note from the payee may 
recover thereon action against the maker, though the bank 
knew, the time taking the note that the maker signed for ac- 
commodation only. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §31. 
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Action James Madigan, receiver the Farmers National Bank 
Houlton, against Hazel Lumbert note. exceptions 
defendant decision justice the superior court, who, hearing 
the case without jury, rendered judgment for plaintiff. 

Exceptions overruled. 

Doherty Brown, Houlton, for plaintiff. 
Raymond Oakes, Portland, for defendant. 


HUDSON, J.—On exceptions defendant decision Jus- 
tice the Superior Court, who, hearing the case without jury (section 
26, chap. 91, 1930), rendered judgment for the plaintiff. 

shortly before December 1928, Lumbert, attorney 
and business man Houlton, presented his wife, the defendant, 
promissory note form which for his accommodation she signed 
blank, which the briefs counsel mutually concede. Filled him 
read: 


Houlton, Maine, 1928 
demand after date promise pay the order Lum- 

bert Fifteen Thousand Dollars Payable Farmers National Bank 

Houlton. with interest 

received Hazel Lumbert’’ 


The payee discounted this note the bank, receiving therefor fifteen 
thousand dollars ($15,000) either credit cash. 

For determination the single Justice was the liability, any, 
accommodation maker promissory note negotiated the accom- 
modated payee national bank obtaining loan excess his 

liability accommodation maker, the law appears 
our Uniform Negotiable Instruments Act (chap. 164, 1930) 
governs, for only therein such liability established. 

Section the Negotiable Instruments Act, supra, provides: 


accommodation party one who has signed the instrument 
maker, drawer, acceptor, indorser, without receiving value therefor, 
and for the purpose lending his name some other person. Such 
person liable the inst ent holder for value, notwithstanding 
such holder the time faking the instrument knew him only 
accommodation 


Considering this section alone, the defendant would liable 
accommodation maker were determined that the plaintiff were only 
holder for value.’’ (It not claimed that the plaintiff not.) But 
other sections the Act must considered determining the ques- 
tion presented. 

Beutel’s Fifth Edition Brannan’s Negotiable Instruments 
Law, said page 387: 
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been agreed with some force that this section the act 
that allows ‘holder for value,’ even though not 
holder due recover from accommodation maker, thus 
‘giving holder such paper greater rights than holder other 
paper. Taking this sentence literally and itself there might some 
justification for such position; but when read light section 
which makes delivery ‘for special purpose’ defense against parties 
‘other than holder due course,’ together with section which 
makes ‘negotiation breach faith’ defect title, and light 
section which provides that ‘in the hands holder other than 
holder due course, negotiable instrument subject the same 
defenses were non-negotiable,’ clear that such defect 
entirely removed and amendment seems 


These words quoted were written answer suggestion Pro- 
fessor Brannan that ‘‘section should amended substituting the 
words ‘one who other respects holder due course’ for the words 
holder for Harvard Law Review, Vol. 26, pages 493, 
494, seq. 

section had been amended suggested, without amend- 
ment, because other sections mentioned should interpreted 
have meaning though amended, then this plaintiff cannot recover 
unless appears that not only holder for value, but also holder 
due course. Otherwise, stated Brannan, supra, page 390 
(then dealing with negotiation after maturity), ‘‘. the holder for 
value accommodation paper occupies position superior that 
any other purchaser negotiable paper, since there other re- 
quirement for his recovery except that holder for value,’’ and, 
there said, there would liability plaintiff were simply holder 
for value, even though ‘‘the instrument was not complete and regular 
upon its were ‘‘obtained fraudulent representations 
threats undue influence,’’ were ‘‘given upon illegal considera- 
tion, given effect violation the liquor law furnish 
been signed blank with agreement that should filled for 
certain sum, and yet filled the presence the transferee 
for larger 


Also see S., Bills and Notes, 755, 335, where stated: 


section the Negotiable Instruments Act takes away 
the defense against holder for value that took the instrument 
with knowledge that was accommodation paper and, therefore, with- 
out consideration, does not take away other defenses, and 
accommodation party may assert any defense against one not holder 


due course that could assert against the holder’s assignor, 


i 
(In the following paragraph, the quoted broad statement qualified 


q 
q 
q 
q 
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strictly personal defenses which the accommodation party might 
have, not here 

This from National City Bank Parr, 205 Ind. 108, 185 904, 


‘‘But not think that section can, the light the other 
sections the Uniform Negotiable Instruments Act, construed 
allow holder for value, not otherwise holder due course, re- 
cover against accommodating 


And: ‘‘Unless this true, section absolutely irreconcilable with 
section (section 11417, Burns’ Ann. Ind. St. 1926), which provides 
that ‘in the hands any holder other than holder due course, 
negotiable instrument subject the same defenses were 
non-negotiable.’ 

agree with the reasoning Brannan, supra, and the Parr de- 
cision, and hold that accommodation party liable one who holds 
the instrument holder for value unless other respects appears 
not holder due course. 

Called our attention statement Sec. 647, Am. Jur., 
page 470, namely, ‘‘An accommodation maker note which has been 
discounted bank cannot defend payment the ground that the 
bank, discounting it, loaned excess the legal author- 
_ity are cited Allen First Nat. Bank, 127 Pa. 51, 886, Am. 


St. Rep. 829 and Stephens Monongahela Nat. Bank, Pa. 157, 

Am. Rep. 438; but neither case the Uniform Negotiable Instruments 

Law discussed, probably because the decisions antedated its enactment. 
Then this plaintiff holder due course? 


holder due course holder who has taken the instrument 
under the following conditions: 

That complete and regular upon its face; 

That became the holder before was overdue, and 
notice that had been previously dishonored, such was the 

That took good faith and for value; 

That the time was negotiated him had notice 
any infirmity the instrument defect the title the person ne- 
gotiating Section 52, chap. 164, 1930. 


The defendant contends that the plaintiff did not take this note ‘‘in 
good faith’’ and not holder due course. But although the 
single Justice made specific findings fact, must deemed 
found fact that the plaintiff did take this note good faith. That 
finding may not disturb, even though would not have found. 
When trial jury waived and the parties submit their cause 
single Justice, ‘‘this court has nothing with the facts found. 
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Its only duty determine whether the law has been rightly applied 
those facts found the judicial Kneeland Webb, 
Me. 540; Reed Reed, Me. 504, 507. 


far relates the effect the testimony, admissible, the 
judgment the justice whom the cause was heard, 
Haskell Hervey, Me. 192, 195. 

such case equally well settled that, under ordinary cir- 
the judgment the presiding justice the effect the 
evidence, and his decision the matters fact issue, are also 
final and conclusive upon the Frank Mallett, Me. 77, 
79, 238, 239. 


American Sardine Company Olsen, 117 Me. 26, page 30, 
102 797, page 799, this Court cited with approval Frank Mal- 
lett, supra, and quoted this therefrom: 


heard judge without intervention jury, agree- 
ment, his findings fact are 


Also see State Intoxicating Liquors, 102 Me. 385, page 390, 
312, 314, 120 Am. St. Rep. 504, which the Court said: 


presiding justice made specific findings fact, but his 
ruling matter law necessarily involved certain findings fact, 
which must deemed, upon exceptions, 


Likewise the question whether this note was ‘‘given deceive 
bank claimed the defendant, was one fact, which 
now, for reasons already stated, not subject review. 

seems place notice that whether the defendant herself might 
have been competent testify such connection not here open 
consideration. Mount Vernon Trust Co. Bergoff, 272 192, 
196. 

Exceptions overruled. 


ACTION AGAINST TRUSTEE SUCCESSOR 


Bank New York New Jersey Title Guarantee Trust Co., United 
States Supreme Court, Appellate Division, Supp. (2d) 181 


trustee commits breach trust and thereafter removed 
trustee otherwise ceases trustee and successor trustee 
appointed, the successor trustee can maintain suit against him 
redress the breach trust. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §500. 


THE BANKING LAW JOURNAL 481 


Action the Bank New York and another, successor trustees 
under deed trust, dated June 1925, and another against the New 
Jersey Title Guarantee Trust Company, predecessor trustee, re- 
for conversion certain securities originally the trust. From 
order granting motion the defendant vacate warrant at- 
tachment, the plaintiffs appeal. 

Order reversed and motion denied. 

Gilman Unger, New York City (Samuel Gilman, New 
York City, counsel), for appellants. 

Larkin, Rathbone Perry, New York City (Francis Bensel, 
New York City, counsel; Vincent Keane, New York City, 
the brief), for respondent. 


TOWNLEY, J.—This warrant attachment the 
ground that plaintiffs have failed show that cause action speci- 
fied Section 902 the Civil Practice Act exists against the defend- 
ant. The plaintiffs are successor trustees under deed trust inter 
vivos dated June 1925. They have brought this action law against 
the defendant, predecessor trustee the trust, recover for the con- 
version certain securities originally the trust. 

The original trustees were the settlor, William Butler, and his 
wife and the trust was for their daughter. the deed trust the 
clauses relevant this suit read follows: 


Upon the death either these succeeding trustees, the 
survivor shall choose bank trust company the end 
that there may thereafter always two trustees this trust, one 
which shall always individual and one bank trust company. 


All securities and assets the trust fund shall de- 
posited with the bank-trustee. Such bank trust company selected 
trustee depository shall have capital not less than One Million 
Dollars ($1,000,000), with surplus least equal 


December 1934, Butler appointed defendant his co-trustee. 
Then December 1934, defendant received trust property worth 
approximately $50,000. December 10, 1934, securities worth $3,- 
808.63 were surrendered Butler individually. October 25, 1935, 
defendant resigned trustee, opened custody account for Butler in- 
dividually with itself custodian and put the remaining securities 
this individual custody account. For the convenience Butler se- 
certain endorsements, defendant was reappointed trustee for 
short time but resigned again May 15, 1936. During this second 
period trusteeship defendant endorsed certain stock certificates. The 
stock was sold and the proceeds, some $26,731.46, were turned over 
Butler personally. The theory the complaint that these acts 
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the defendant knowingly converted the property the trust and as- 
sisted devastavit (misapplication waste). 

The principal point urged the respondent (defendant trust com- 
pany) justify the vacating this attachment that plainiffs are 
unable maintain action for conversion against predecessor trus- 
tee because they did not have the immediate right possess the secu- 
rities which were converted the date conversion. This type 
argument has been decided adversely the respondent’s contention 
the Court Appeals Robinson al. Chemical National Bank, 
404. that case action was brought plaintiffs trus- 
tees recover the amount check given the beneficiary’s estate 
tenants for rent. The tenant paid the check the agent the pre- 
decessor trustee. The court said the check, page 407: ‘‘The 
moment was taken became part the trust estate. The drawers 
thereof, charged upon non-payment the check, proper demand 
and notice could have been sued thereon the name both 
These plaintiffs, therefore, the successors Mrs. Cruger and Beare, 
have sufficient title for the maintenance this action. That action 
for conversion will lie such case has never been doubted.’’ See 
also Barker Furlong, [1891], Ch. 172. 

The same rule stated the Restatement the Law Trusts. 
(page 530) follows: ‘‘If the trustee commits breach trust and 
thereafter removed trustee otherwise ceases trustee and 
trustee appointed, the successor trustee can maintain 
suit against him redress the breach trust’’ (Section 200 [e]). 

also stated Section 223 (2c) that 


trustee liable the beneficiary for breach trust, 
neglects take proper steps redress breach trust com- 
mitted the 


would seem that these propositions were too clear require de- 
tailed argument. 

further point suggested, however, the effect that the suc- 
cessor trustee’s remedy any case solely equity against the prior 
trustee for accounting. cases directly point this state have 
been drawn the court’s attention. But Dunne American Surety 
administrator bonis non against the estate deceased adminis- 
trator, the allegation law action was that the deceased administrator 
had converted the proceeds his testator’s property his own use. 
This court held the complaint good. Though the court that case, as. 
expressed it, ‘‘fortified’’ its conclusion that the plaintiff might 
tain the action referring certain provisions the Code Civil 
Procedure, also pointed out that many states the Union 
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been expressly held that administrator may recover against his pred- 
ecessor for any mal-administration. principle there difference 
between trustees and administrators the quality their ‘‘right 
The whole matter was summed Pratt Commercial 
Trust Company, 105 Misc. 324, 327, 174 88, 90, Mr. Justice, 
now Judge Lehman: ‘‘A trustee who misappropriates trust funds can 
undoubtedly sued either law for conversion equity for 

This action for sum money only and consequently the at- 
tachment cannot attacked the theory that the real cause action 
one equity. preliminary equitable relief necessary this 
case was the case Avery Avery, 119 App. Div. 698, 104 
290. Moreover, the claim arises primarily out the breach 
particular covenant the trust agreement forbidding the handing 
over the trust securities any successor trustee other than trust 
company. reason exists why the present legal owner the assets 
the trust should not sue law for the damages resulting from the 
violation that covenant. See Margulies Manufacturers Trust Co., 
148 564, 266 157. 

The papers submitted state cause action for sum money 
only against non-resident and foreign corporation. 

The order should reversed with $20 costs and disbursements and 
the motion denied, with leave the defendant answer within twenty 
days after service order with notice entry thereof, upon payment 
said costs. 

Order unanimously reversed with $20 costs and disbursements and 
motion denied, with leave defendant answer within twenty days 
after service copy the order with notice entry thereof, upon 
payment said costs. Order filed. All concur. 


SETTING OFF SAVINGS DEPOSIT AGAINST 
DEPOSITOR’S NOTE 


Forastiere Springfield Institution for Savings, Supreme Judicial 
Court Massachusetts, Rep. (2d) 950 


depositor the defendant savings bank assigned his deposit 
the plaintiff. The depositor was indebted the bank de- 
mand note secured mortgage real estate. was held that 
the bank could not refuse the plaintiff’s demand for the deposit for 
the purpose setting the deposit off against the depositor’s liability 
the note without showing that the mortgage security was in- 
adequate. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §806. 
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Action Frank Forastiere against the Springfield Institution 
for Savings recover the amount deposit defendant bank, which 
filed declaration set-off the balance due plaintiff’s note the 
bank. Judgment for plaintiffs, and defendant brings exceptions. 

Exceptions overruled. 

Harvey, Muleare, and Vincent Pessolano, all 
Springfield, for plaintiff. 

Howard Jones, John Mitchell, and John Nason, all 
Springfield, for defendant. 


LUMMUS, J.—One Gamari and his wife had joint deposit the 
defendant bank, amounting $935.99, represented the usual savings 
bank book. and his wife owed the defendant bank $3,800 upon 
joint and several note dated September 1908, payable demand 
the defendant its banking house, and secured mortgage real 
estate. The note was due immediately without actual demand. Farmers’ 
National Bank Annapolis Venner, 192 Mass. 531, 524, 535, 
540, Ann. Cas. 690; Goodfellow Farnham, 239 Mass. 590, 
591, 132 363. His wife died, leaving him the sole owner the 
deposit, and individually liable upon the note. New Haven Northamp- 
ton Co. Hayden, 119 Mass. 361, 365. (Ter. Ed.) 197, 
owed the plaintiff, undertaker, for casket and funeral services. 
October 1934, Gamari delivered the plaintiff the savings bank 
book, with order for the payment the plaintiff all money 
account the book, and assignment under seal the same the 
plaintiff, ‘‘in payment the plaintiff’s October 1934, 
the plaintiff presented the book, the order and the assignment the 
defendant for payment. teller stamped the order paid, but after 
consultation with the treasurer, the stamp was cancelled, and the treas- 
urer told the plaintiff that ‘‘We have open account the name 
Gamari.’’ Until that time, Gamari was not arrears the payment 
interest, demand for payment had been made upon him, and noth- 
ing had been done towards setting off the deposit against the note. Later 
the same day the defendant prepared and mailed Gamari letter 
stating that that day had set off the deposit against the note. The 
mortgage has since been foreclosed; but did not appear how fully 
the note was secured the mortgage, whether enough was realized 
discharge the note. 


this action recover the amount the deposit, the defendant 
relied defence the action the set-off made has been stated. 
The judge, sitting without jury, found for the plaintiff. The defendant 
filed declaration set-off, alleging that the plaintiff’s assignor owed 
the balance the note amounting $3,800. (Ter. Ed.) 
232, 11. The judge found for the plaintiff upon the defendant’s dec- 
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laration set-off. The defendant excepted the refusal six re- 
quested rulings. 

assignee ordinary non-negotiable chose action takes 
subject any existing right set-off that the debtor may have. Gold- 
man Noxon Chemical Products Co., 274 Mass. 526, 529, 175 


Federal Reserve Bank Boston Gray-United Stores, Inc., 290 


Mass. 77, 79, 194 709; Spaulding Backus, 122 Mass. 553, 555, 
Am. Rep. 391. Am. Law Inst. Restatement: Contracts, 167. This 
(Ter. Ed.) 231, provided: ‘‘The assignee non-negotiable 


chose action which has been assigned writing may maintain 


action thereon his own name, but subject all defences and rights 
counterclaim, recoupment set-off which the defendant would 
have been entitled had the action been brought the name the 

Questions set-off have often arisen between commercial bank 
and depositor. ‘‘It well settled that funds general deposit 
bank are the absolute property the bank, that the relation between 
the parties that debtor and creditor, and that the bank entitled 
apply the balance the account due the depositor the satisfaction 
debt due the bank from the depositor.’’ Brookline 
Trust Co., 225 Mass. 458, 459, 460, 114 671, 672, 
129; National Mahaiwe Bank Peck, 127 Mass. 298, Am. Rep. 368; 
Prudential Realty Co. Commissioner Banks, 241 Mass. 277, 279, 
Bank Hyannis, 291 Mass. 131, 138, 197 40; Harding Broad- 
way National Bank Chelsea, Mass., 200 386. See, also, Fran- 
cis Badger Motor Co., Petitioner, Mass., 797; Studley 
Boylston National Bank Boston, 229 523, Ct. 806, 
Ed. 1313. Conversely, the depositor ordinarily has right set off 
his deposit against his debt the bank. Rossi Bros., Inc. Commis- 
sioner Banks, 283 Mass. 114, 186 234; Commissioner Banks 
Lee Co., Inc., 291 Mass. 191, 197 88; Friedman Com- 
missioner Banks, 291 Mass. 108, 196 264. But where either 
the deposit the debt due the bank has taken the form negotiable 
instrument and has passed into the hands holder due course, 
set-off can longer allowed. Federal Reserve Bank Boston 
Gray-United Stores, Inc., 290 Mass. 77, 194 709; Gordon Fifth 
Avenue Bank Pittsburgh, 308 Pa. 162 825. One purpose 
negotiability enable one take instrument due course 
without concerning himself with the state the accounts between the 
original parties. Federal Reserve Bank Boston Gray-United Stores, 
290 Mass. 77, 79, 194 709. 


The right bank set off deposit ‘‘may changed elimi- 
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nated contract between bank and customer.’’ 
National Bank Hub Fruit Co., 285 Mass. 187, 190, 189 89, 91, 
Harding Broadway National Bank Chelsea, Mass., 200 386. 
has been held that where the debt from the depositor the bank 
secured one, contract implied that the bank may resort 
set-off deposit only for any balance the debt beyond the value 
the security. Furber Dane, 203 Mass. 108, 117, 227; 
Prudential Realty Co. Commissioner Banks, 241 Mass. 277, 279, 
135 221, 935. That the settled law this Com- 
monwealth, even though may seem inconsistent with the principle 
that secured creditor may ordinarily pursue all his remedies until 
receives satisfaction. Broadway National Bank Chelsea Hay- 
ward, 285 459, 463, 189 199; Silverstein Saster, 285 Mass. 
453, 458, 189 540; Draper Mann, 117 Mass. 439, 441; Mayo 
Fitchburg Leominster Street Railway, 269 Mass. 118, 122, 168 
405; Killoren Hernan, Mass., 946; Kress Central 
Trust Co. Rochester, 153 397, 275 14; Harper First 
State Bank Grand Prairie, Tex. Civ. App., 552; Mitchell 
Dreher, 150 125, 129, 147 646. 

Assuming that the rules set-off deposits commercial banks 
apply the present case, where this case the existence security 
for the debt the depositor the bank appears, the burden upon 
the bank prove its right set-off, and incident that burden 
show that the security was inadequate. Compare Commissioner 
Banks Lee Co., Inc., 291 Mass. 191, 196, 197, 197 88. 
the present case that burden was not sustained. 

(Ter. Ed.) 107, 110, applicable savings bank, does 
not authorize bank pay for the account the maker note pay- 
able the bank, means set-off made violation the doctrine 
Furber Dane, 203 Mass. 107, 117, 227. See Brown 
First National Bank Boston, 216 Mass. 298, 301, 302, 103 780; 
Nineteenth Ward Bank First National Bank South Weymouth, 
184 Mass. 49, 51, 670. The defendant has shown right 
set-off, and its requested rulings are immaterial. 

This result makes unnecessary decide this case whether the 
right set-off applicable the case deposit commercial bank 
extends deposit savings bank, which some respects 
interest trust fund rather than absolute debt (Commonwealth 
People’s Five Cents Savings Bank, Allen 428, 434; Lewis Lynn 
Institution for Savings, 148 Mass. 235, 365, 785, 
Am. St. Rep. 535; Bachrach Commissioner Banks, 239 Mass. 
272, 274, 131 857; compare Pursiful First State Bank 
ville, 251 Ky. 498, 462), and represented book which 
more than mere evidence indebtedness and has many the quali- 


7 | 
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ties chattel constituting the key the deposit. Lang En- 
gineering Co. Commonwealth, 231 Mass. 367, 370 seq. 120 
Stebbins North Adams Trust Co., 243 Mass. 69, 75, 76, 136 
880; Taft Bowker, 132 Mass. 277; Webber Cambridgeport 
Savings Bank, 186 Mass. 314, 567. But savings bank book 
falls short being negotiable instrument. Commonwealth Reading 
Savings Bank, 133 Mass. 16, 23, Am. Rep. 495; Brogna Commis- 
sioner Banks, 248 Mass. 241, 243, 142 746; McCaskill Con- 
Am. St. Rep. 323; Witte Vincenot, Cal. 325. 
Exceptions overruled. 


STATUTORY LIABILITY PERSON RECEIV- 
ING LEGACY BANK SHARES 


Hart Mumford, United States District Court, Pennsylvania, 
Fed. Supp. 241 


person, whom shares national bank stock are left 
provision will, cannot compelled accept title the stock 
where the ownership thereof carries with the statutory liability 
stockholders assessment. 

The plaintiff this case, receiver closed national bank, 
brought suit against the defendant collect the statutory liability 
imposed upon stockholders national banks. that the 
stock was left the defendant under the provisions will which 
was probated February, 1933. The bank was insolvent and 
after March 15, 1933, and receiver for was appointed Febru- 
ary, 1934. Under the will the plaintiff was also left shares stock 
other banks and corporations which she accepted. She refused, 
however, receive the shares the national bank stock and never 
asserted any right, title interest such stock. was held that, 
inasmuch the bequest had never been accepted the defendant, 
she did not become stockholder nor become subject stockhold- 
ers’ statutory liability. 


Suit John Hart, receiver the Union National Bank 
ton, Pa., against Margaret Mumford, recover assessment levied 
upon ten shares stock the Union National Bank Scranton, Pa., 
alleged have been owned Margaret Mumford. 

Judgment for the defendant. 

Leon Levy, Scranton, Pa., for plaintiff. 

Rutherford Rutherford, Honesdale, Pa., for defendant. 


WATSON, J.—This suit the receiver the Union Na- 
tional Bank Scranton, Pa., against Margaret Mumford recover 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1440. 
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assessment levied upon ten shares stock the Union National 
Bank Scranton, Pa., alleged owned Margaret Mumford, 
the defendant. The case was tried before the court without jury. 


Most the facts were admitted and the testimony the case 
uncontradicted. 

The following facts are found: 

The plaintiff the receiver the Union National Bank Scranton, 
Pa., banking association incorporated under the banking laws the 
United States America. The said Union National Bank now in- 
solvent and was insolvent and after March 15, 1933, and prior 
the date the appointment receiver. The said plaintiff 
was appointed receiver the said bank O’Connor, Comp- 
troller the Currency the United States America, February 
21, 1934. Since the said February 21, 1934, the plaintiff has acted and 
now acting and functioning the duly appointed qualified and act- 
ing receiver the said Union National Bank. 

troller the Currency the United States America, made order 
for assessment upon the capital stock the said Union National 
Bank, provided for and authorized law, the assessment made 
being for one hundred per cent. the capital stock the said Union 
National Bank. 

During the lifetime and the time his death February 
1933, Mumford, the town Honesdale, Wayne County, Penn- 
sylvania, was the owner ten shares stock the Union National 
Bank Scranton, Pa. 

The said Mumford died February 1933. 

The will the said Mumford was probated the office the 
Register Wills and for the County Wayne, the State Penn- 
sylvania, February 1933. 

the said will probated the following provision and bequest 
were made, inter alia: ‘‘To Margaret Mumford all the remainder 
cash hand the Honesdale Dime Bank with all notes and secu- 
also Union National Bank stock Scranton, Pa. (ten 

Margaret Mumford was named the said will executrix 
the said estate with James Mumford executor. The said James Mum- 
ford died July 1933, leaving Margaret Mumford, the defendant 
above, sole executrix. 

sole and surviving executrix she filed final account her ad- 
ministration the said estate the office the Register Wills 
Wayne County about May 1934, which account showed bal- 
ance the hands the executrix which included, among other secu- 
rities, ten shares Union National Bank stock, which were given 
said accounting value $1. 
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The said account was confirmed nisi June 18, 1934, confirmed 
absolute within thirty days unless exceptions were filed. 

Exceptions were filed within the statutory period, but subsequently 
were withdrawn and the account was confirmed absolute March 22, 1935. 

notice, verbal written, was ever given filed the said de- 
fendant, Margaret Mumford, the Union National Bank Scran- 
ton, Pa., with James Linen, subsequently appointed conservator the 
said bank, with John Hart, receiver the Union National Bank, 
the plaintiff above, refusal the part the said Margaret 
Mumford, the defendant, accept the said stock the Union National 
Bank bequeathed her under and virtue the provisions the 
will her father, Mumford, now deceased. 

Demand has been made upon Margaret Mumford for payment 
the assessment levied the above entitled ten shares Union Na- 
tional Bank stock for the sum $1,000, together with interest from 
January 1937. 

That the said assessment has not been paid the said defendant 
nor has any part been paid her. 

Distribution estates under the Wayne County practice usually 
made accordance with the terms the final account without audit. 

Margaret Mumford, the defendant above, executrix the estate 
Mumford, deceased, upon the confirmation her final account 
had balance her hands consisting the following securities and 
cash 


330 Wayne County Savings Bank $16,500.00 
Honesdale National Bank 6,700.00 
Water Co. stock 5,000.00 

Union Stamp Shoe Co. 1.00 


Union National Bank 


the trial this cause the defendant admitted having distributed 
herself legatee under the will Mumford, deceased, all 
said securities, wit, shares the Wayne County Savings Bank, 
Honesdale National Bank, Honesdale Dime Bank, Honesdale Water 
Company, Smith Clark and Union Stamp Shoe Company, and having 
taken possession the same. She also admitted transferring her- 
self, legatee, cash bank the amount $1,192.98. 

The defendant admitted retaining the physical possession the 
certificate for ten shares Union National Bank stock and having re- 
tained the same her safe deposit box. 

That legatee under the will the aforesaid Mumford, Mar- 
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garet Mumford refused the legacy ten shares Union 
National Bank Pa., stock. 

That Margaret Mumford never asserted any right, title in- 
terest the aforesaid Union National Bank Scranton, Pa., stock 
owner. 

The ten shares stock the Union National Bank Scranton, Pa., 
were never transferred the name Margaret Mumford the 
books the bank, and are still the name Mumford the 
books the bank. 

The question determined whether Margaret Mumford be- 
came the owner the bank stock. 

Margaret Mumford, the defendant, executrix the estate 
Mumford, distributed herself legatee the residuary estate 
with the exception the ten shares stock the Union National 
Bank. The evidence with reference this stock that was listed 
the executrix’ final account nominal value $1; that has 
not been transferred the records the bank, but still remains 
the name Mumford; that all the other securities bequeathed 
the defendant have been transferred her and are held her own 
name; that this stock kept separate and apart from the securities 
which have been transferred herself legatee. addition these 
facts, the defendant testified that she had refused accept the bequest 
ten shares stock and retained them her capacity executrix 
the estate Mumford, which estate has not yet been closed. 
From the above the court found that Margaret Mumford, the defend- 
ant, legatee, refused accept the bank stock issue. 

974. also well established that ownership bank stock, with 
its attendant liabilities, cannot thrust upon person against his will. 
Best Turner, C., Supp. 461; Banks and Banking, 
77, 150. Therefore, since the defendant rejected the bequest, she 
never became the owner this stock. 

The plaintiff contends that the defendant estopped deny owner- 
ship because her failure give the bank notice her rejection 
the bequest. case has been cited support this unique proposition. 
would probably great convenience the bank receive notice 
the acceptance rejection its stock beneficiaries, but conven- 
ience does not give rise legal duty nor does failure thus oblig- 
ing give rise estoppel. the relied upon the plaintiff, 
the beneficiary did some act with reference the stock which indicated 
that the bequest had been accepted, such receiving dividends 
acknowledging ownership correspondence with the Comptroller. Col- 
lins Caldwell, Cir., 329; Gahagan Whitney, 271 
App. 591, But the present case, there was act the part 
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Margaret Mumford from which could found that the bequest 
had been accepted her. 

Now, April 24, 1939, judgment directed entered favor 
the defendant. 


BANK LIABLE FOR MISREPRESENTATION 
SALE NOTE AND MORTGAGE 


Martin Sixty-Third and Halsted State Savings Bank al., Appellate 
Court Illinois, Rep. (2d) 634 


The defendant bank sold note and mortgage the plaintiff. 
making the sale, the cashier the bank misrepresented the value 
the mortgaged property. stated that the owners had spent 
large sums improving the property and that he, the held 
second mortgage the property, which statements were not true. 
The note was defaulted. was held that the bank and its cashier 
were liable the plaintiff for the amount which paid for the 
mortgage and accumulated interest. 


Action Joseph Martin against the Sixty-Third and Halsted State 
Savings Bank and another recover damages for fraud and deceit. 
From judgment for defendants notwithstanding verdict for plain- 
tiff, plaintiff appeals. 

Reversed and remanded with 

Rathje, Hinckley, Barnard Kulp, Chicago (Francis Hinck- 
ley, Chicago, counsel), for appellant. 
Clausen, Hirsh Miller, Chicago, for appellees. 


J.—At the conclusion all the evidence the trial 
action seeking damages for fraud and deceit defendants moved 
for directed verdict their favor; the court, acting under section 
the Civil Practice Act, Smith-Hurd Stats. 110, 192, reserved 
its ruling and permitted the case the jury; verdict was re- 
turned against these two defendants for $10,800; the court then entered 
its judgment against plaintiff, notwithstanding the verdict, and plain- 
tiff appeals this court. 

Plaintiff’s claim based upon the sale him defendants 
note for $8,000, secured mortgage certain real estate, which 
asserts was induced purchase designed misrepresentations 
defendants material facts, and that relying such representations 
purchased the note and mortgage, but subsequently ascertaining that 
these representations were untrue tendered back the papers, which 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1095. 
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were refused the note was not paid upon maturity alleged damages 
and was sustained his claim the jury. 

The jury could properly believe that plaintiff had for upward 
fifteen years dealt with defendant bank and its cashier, Lenz, defend- 
ant; was customer the bank and his relation with its officers 
was friendly; had occasionally purchased mortgages from the bank 
which had been satisfactory; considered Mr. Lenz man good 
reputation for honesty and integrity. 

Plaintiff testified that September, 1930, told Mr. Lenz had 
about $8,000 and wished purchase mortgage Chicago real estate, 
but Lenz dissuaded him and recommended mortgage for $8,000 which 
said was secured property worth least $25,000 the village 
Goodenow, Will county; Lenz assured plaintiff the property was 
very good piece land, that the mortgagors were responsible, that 
they had spent $6,000 $7,000 improving the property, having 
graded it, laid out streets, installed sidewalks and placed water pipes; 
that the property was right the town Goodenow; that when plain- 
tiff suggested would look Lenz dissuaded him from doing 
so, saying had second mortgage for $5,000. Relying these 
representations plaintiff gave his check, payable defendant bank, for 
$8,000, with accumulated interest, and received the note and mortgage 
which put away his vault the bank. 

July, 1931, plaintiff was told Lenz that the mortgagors could 
not pay the note when came due. Constant inquiries plaintiff 
the bank were fruitless, Lenz reporting that the mortgagors could not 
pay. Plaintiff learned there was second mortgage the property; 
attempts were made the officers defendant bank have plaintiff 
extend payment the mortgage note, which declined do; when 
told one the officers the bank was going Goodenow in- 
vestigate was assured that everything was all right, that would 
get his money, but his reply was that needed the money once, but 
money was paid; October, 1931, visited Goodenow and inspected 
the mortgaged property. 

well informed witness testified that Goodenow was tract 
acres, platted about the time the railway was constructed 
1869 1870; not village; there one general 
store and post office, elevator and tavern; there are about houses 
altogether. 

The acre tract described the mortgage question not 
Goodenow but lies the north. The witness Ferris Gaines was thor- 
oughly familiar with the property and described the drainage basin 
three four sections nearby farmland. This property had been 
sold 1926 Ferris Gaines Henry Thies, vice-president de- 
fendant bank, for $8,000, who had once sold Alice Schneider and 
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Bertha Smith for $13,000, taking from them the $8,000 mortgage 
question part the purchase price; the bank took this $8,000 
mortgage and provided the funds for the purchase the property 
Thies, who kept the $5,000 profit the transaction without any in- 
him. 

Gaines, the seller the land Thies, gave his opinion that the 
value the land when sold 1926 was $8,000, and that his 
opinion was the same value September, 1930. Other informed 
witnesses valued the land about the same amount. The witness 
Gaines also testified that they had awful time getting the thistles 

land. The note first matured September, 1929, but 
was extended the bank from time time. 

Under the new Civil Practice Act, (3)a, Smith-Hurd Stats. 
110, 192, subd. 3(a), either party may request the court for di- 
rected verdict his favor and the court may reserve his decision, sub- 
mit the case the jury and pass upon the motion after verdict ren- 
dered. Capelle Chicago Ry. Co., 280 Ill. App. 471, 
was held that passing upon such motion the trial court has 
more power weigh and determine controverted questions fact un- 
der the present practice act than had under the old act, Smith-Hurd 
Stats. 110 Appendix. See also Harrison Sons, Inc., 286 
Ill. App. 120, 959; Gardiner Richardson, 293 Ill. App. 
40, 824. Wolever Curtiss Candy Co., 293 Ill. App. 
586, 600, 601, 197, was held that was only where there 
defendant’s claim that judgment may rendered notwithstanding 
the verdict. Farmer Alton Bldg. Loan Ass’n, 294 Ill. App. 206, 
Other cases the same effect might cited. 

The essential elements cause action case for fraud and 
deceit are representation, falsity, scienter (knowledge), deception 
and injury. Foster Oberreich, 230 525, 527, 858. And 
other cases said that the representations must shown 
false and known false the defendant making them, made 
positive assertion, recklessly, and made deceive the plaintiff, who 
believed such representations true and, relying them, was in- 
duced part with his money and has suffered damages thereby. 

The jury could reasonably find that there was evidence all these 
elements the instant case. Lenz represented plaintiff that the 
property securing the note was available subdivision property located 
the town village Goodenow; that the land was worth from 
$450 $500 acre; that the makers the note had invested $6,000 
$7,000 improvements upon the land; that the officers the bank 
thought highly the land that Lenz had personally lent $5,000, 
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secured second mortgage the land. All these statements were 
known defendants untrue and were made for the purpose 
having plaintiff part with his money. 

Defendants cite cases involving different state facts. Malew- 
ski Mackiewich, 282 App. 593, the purchasers mortgage note 
for $6,000 claimed they were deceived the representation that this 
was the entire indebtedness secured the trust deed; the note for 
$6,000 which they purchased was fact one series six notes 
aggregating $13,000, all secured the same trust deed. held that 
plaintiffs were well acquainted with the security, that they received the 
note with the trust deed and opinion title, with other papers, 
showing clearly that the entire amount secured the trust deed was 
$13,000; held that upon the facts the verdict should have been for 
the defendant and that the motion for judgment for the defendant 
notwithstanding the verdict was properly allowed. Nearly all the cases 
cited defendants involved proceedings equity where some contract 
deed was sought set aside. 

Defendants argue that plaintiff should have fully advised himself 
all the facts and should have tested all the representations made 
before parting with his money. Whether not plaintiff under such 
jury. there were many circumstances, some which 
have referred to, which would justify the jury concluding that plain- 
tiff was dissuaded from making thorough investigation. This the 
essence the opinions Witherwax Riddle, 121 Ill. 140, 
545, and Kehl Abram, 112 Ill. App. 77, 81, affirmed the Supreme 
210 Ill. 218, 224, 225, 347, 102 Am. St. Rep. 158. 
The facts the latter case are very much like those the instant case. 

The evidence shows clearly that the makers the note were unable 
pay the indebtedness. Defendants say that Mrs. Schneider had 
$8,000 other property out which pay the instant note. The 
record does not support this statement. All shows this respect 
that Mrs. Schneider owned old two story building South Halsted 
street Chicago which are mortgages aggregating $19,000. There 
evidence what the equity worth. Moreover, the note 
question was payable currency, which the mortgagors had none, 
least not sufficient pay the note. 

There some argument the amount the verdict. Defend- 
ants did not question this amount upon the trial either motion 
for new trial any other way. fact, motion for new 
trial was made. Their position, upon the trial and here, with refer- 
ence damages that plaintiff was entitled nothing. Apparently 
the jury was the opinion that plaintiff was entitled recover the 
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principal amount gave defendants—$8,000—with interest, which 
approximately the amount the verdict. see reason disagree. 
For reasons, indicated, the judgment reversed and the cause 
remanded with directions enter judgment upon the verdict the 
date was returned. 
Reversed and remanded with directions. 


PREFERENCE PAYMENT NATIONAL 
BANK 


Bender Etnier, United States District Court (Middle District, Penn- 
sylvania), Fed. Supp. 484 


Twenty-eight days prior the closing national bank, the 
the bank, who was also treasurer several municipalities, 
drew checks the bank favor the municipalities for the 
amounts their respective deposits. was held that the receiver 
the bank could not recover these amounts from the cashier, the 
sureties his bond treasurer, the municipalities, where 
appeared that the bank continued meet its obligations the 
day closing and that the bank had committed act insolvency 
and where the receiver did not prove that the transfers were made 
contemplation insolvency. 

With reference act insolvency, the court states: ‘‘An act 
takes place when business concern bank has failed 
pay some its obligations, made assignment for the benefit 
creditors, suspended business, done any those things which 
indicate that debtor has become insolvent.’’ 


equity. Suit Mark Bender, receiver the First National 
Bank Orbisonia, against Etnier, cashier the First National 
Bank Orbisonia, Pennsylvania, and treasurer the School District 
the Borough Orbisonia, and others, recover, alleged il- 
legal preference, proceeds checks drawn the named defendant 
for amounts deposit the bank accounts several municipalities 
which was treasurer. 

Judgment for defendant. 

Jos. Ray, Herman Buck, and Shelby, Ray Coldren, all 
Uniontown, Pa., for receiver. 

Snyder, Hull, Leiby Metzger, Harrisburg, Pa., for defendants. 


JOHNSON, J.—This action brought the receiver the 
First National Bank Orbisonia, Pennsylvania, recover, al- 
leged illegal preference, the proceeds certain checks drawn 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §173. 
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Etnier for the amounts deposit the bank the accounts several 
municipalities which Etnier was treasurer. the time the with- 
drawals Etnier was cashier and director the bank. The action 
brought under Section 5242 the Revised Statutes the United States, 
91, which provides that payments made national 
bank after the commission act insolvency, contemplation 
thereof with view preference one creditor another shall 
null and void. Testimony was taken the court and from the court 
arrives the following: 


Findings Fact 

The First National Bank Orbisonia, Pennsylvania, hereinafter 
the bank, national banking corporation, and was in- 
solvent the time the institution this action. the process 
liquidation through the Comptroller the Currency the United 
States, represented Mark Bender, receiver the bank, and plain- 
tiff this action. 

The bank for many years conducted general banking business 
the Borough Orbisonia, Huntingdon County, Pennsylvania. 

September 29, 1931, the bank closed its doors pursuant 
resolution passed unanimous vote its board directors. 

October 1931, the Comptroller the Currency the 
‘United States certified that the bank was insolvent and appointed 
win Ridgway, receiver. 

July 10, 1934, was suggested the court that Edwin 
Ridgway had resigned receiver and the style the plaintiff was 
changed Elmer Ellis, successor receiver the bank, and order 
April 1937, the style the plaintiff was changed Mark Ben- 
der, receiver, the successor receiver Elmer Ellis. 

The School District the Borough Orbisonia, hereinafter re- 
ferred the school district, municipality the State Penn- 
sylvania, and located the Borough Orbisonia, Huntingdon 
County, Pennsylvania. 

The defendant, Etnier, was treasurer the school district 
and certain other municipalities September 1931, the date the 
withdrawals question. 

The defendant, Etnier, maintained his accounts treasurer 
the municipalities referred above the First National Bank 
Orbisonia. 

For approximately ten years prior the closing the bank, 
Etnier had acted cashier and general managing officer the 
bank, and for approximately three years prior the closing the 
bank had acted one its directors. 

10. The defendants, Fraker and Puckey, were sureties 
the bond given the defendant Etnier, treasurer the school dis- 


1 


THE BANKING LAW JOURNAL 497 
trict and were directors the bank both the time the withdrawals 
question and the time the closing the bank. 

11. January 13, 1931, the defendants, Etnier, Fraker, and 
Puckey, joined with the other directors the execution bond 
the amount $24,000, guarantee impairment the capital 
the bank. This impairment was largely caused decline the mar- 
ket value the securities which the funds the bank were invested. 

regular meeting the board directors the bank held 
June 30, 1931, which the defendants, Etnier, Fraker and Puckey 
were present, resolution was passed providing for reduction one- 
fourth the salaries all officers and employees the bank. 

13. regular meeting the board directors the bank held 
August 25, 1931, the defendants, Etnier and Puckey, were authorized 
obtain loan loans for the benefit the bank. 

14. August 27, 1931, special meeting the board directors 
the bank was held the request William Morgan, national 
bank examiner. The defendants, Etnier, Fraker and Puckey were pres- 
ent this meeting and were told the bank examiner that there was 
further impairment the capital the bank, largely due de- 
cline the market value its investments, and that something must 
done strengthen the bank’s financial position. reorganization 
the bank was suggested the examiner possible solution the 
bank’s difficulties. 

15. August 31, 1931, meeting the board directors was 
held Altoona, Pennsylvania, discuss the proposed reorganization. 
The defendants Etnier, Puckey and Fraker were present this meet- 
ing and were told the bank examiner that his opinion would 
necessary raise approximately $100,000, order effect suc- 
cessful reorganization. This meeting was adjourned pending negotia- 
tions toward raising capital for the proposed reorganization. 

16. September 1931, Etnier treasurer the school 
district drew check for the full amount its account the bank, 
amounting $7,828.62, payable the First National Bank Hunt- 
ingdon, Pennsylvania, and personally delivered the same the Hunt- 
ingdon bank. The other municipal funds held Etnier treasurer 
were transferred the Huntingdon bank the same day and the 
same manner. 

17. The total amount transferred Etnier the Huntingdon Bank, 
being the entire amount held him treasurer the various 
municipalities was $21,010.19. 

18. September 29, 1931, resolution was passed the board 
directors the bank placing its affairs the hands the Comp- 
troller the Currency. 

19. Until the bank was placed the hands the Comptroller 
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the Currency, was open during each banking day, and transacted its 
usual banking business, accepting such deposits were tendered it, 
and paying every demand which was made upon it. short, the bank 
was able meet all its obligations they matured. 


20. November 1931, the plaintiff notified the First National 
Bank Huntingdon not recognize any checks drawn account 
the municipalities question unless drawn favor the receiver 
the Orbisonia Bank. 

21. Etnier was likewise requested the receiver retransfer 
the funds the Orbisonia Bank. 

22. the time the above notice was received the Huntingdon 
Bank, the defendant school district had $4,734.87, deposit, and 
admitted that the liability the First National Bank Huntingdon 
limited that amount. 


II. Conclusions Law 


The First National Bank Orbisonia was not insolvent and 
had committed act insolvency prior the time when the transfers 
question were made. 


The transfers question were not made contemplation in- 
solvency, with view prevent the application its assets the man- 
ner prescribed law, with view the preference one creditor 
another. 


Plaintiff has failed prove facts sufficient constitute valid 
action against any the defendants, and consequently, de- 
must entered favor the defendants. 


III. Discussion 


The statutory provision under which the action brought reads 
follows: transfers the notes, bonds, bills exchange, other 
evidences debt owing any national banking association, de- 
posits its all assignments mortgages, securities real 
estate, judgments decrees its favor; all deposits money, 
bullion, other valuable thing for its use, for the use any its 
shareholders creditors; and all payments money either, made 
after the commission act insolvency, contemplation 
thereof, made with view prevent the application its assets 
the manner prescribed this chapter, with view the preference 
one creditor another, except payment its circulating notes, 

The first question presented whether the transfers involved the 
present case were made after the commission act insolvency. 
used here, insolvency means the inability pay debts, meet ob- 
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ligations, they become due the regular and ordinary course 
business. Willing Eveloff, Cir., 344; Federal Intermediate 
Credit Bank L’Herisson, Cir., 841. ‘‘An act insolvency 
takes place when business concern bank has failed pay some 
its obligations, made assignment for the benefit creditors, sus- 
pended business, done any those things which indicate creditors 
that debtor has become Hayden Chemical National 
Bank, Cir., 874, 876. 

The First National Bank Orbisonia had not committed act 
insolvency the time the transfers question, and far the 
testimony discloses such act was committed until closed its doors, 
nearly one month later. fact, the evidence clearly shows that met 
all its obligations they matured September 29, 1931. 

The remaining question whether the transfers were made con- 
templation insolvency, with view prevent the application the 
bank’s assets the manner prescribed law, with view the 
preference one creditor another. ‘‘A bank contemplation 
insolvency when the fact becomes reasonably apparent its officers 
that the concern will presently unable meet its obligations, and 
will obliged suspend its ordinary operations.’’ Hill, 
C., 571, 573. other words, the defendants knew, ought 
have known, that the time the transfers the suspension the 
regular business the bank was imminent, the transfers were made 

eases this nature the burden proving that the transfers 
were made contemplation insolvency the plaintiff. Collins 
School District, Cir., the present case, the plain- 
tiff has failed sustain this burden. far appears from the tes- 
timony, the defendants had good reason, the time the transfers, 
believe that the bank would with its business the usual way. 
The bank was under greater financial stress this time than had 
been for several months. The reorganization which was proposed 
the board meeting August 31, 1931, was still pending. The bank had 
ample cash assets meet its current obligations, and negotiations were 
pending with the Comptroller the Currency readjust the amount 
depreciation charged against the bank’s securities the examiner. 


Upon consideration the entire record the evidence insufficient 
prove that the transfer was made after the commission act 
insolvency, contemplation thereof, made with the view pre- 
vent the application the assets the bank the manner prescribed 
law, with the view preferring one creditor another. 
therefore 

Ordered that judgment be, and hereby entered favor each 
the within named defendants, the costs paid the plaintiff. 
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CERTIFICATION NOTE MARKING 


Hamburger Bros. Co., Inc. Third National Bank Trust Co. 
Scranton al., Supreme Court Pennsylvania, Atl. Rep. (2d) 


The bank, holding note for collection, upon the instructions 
the maker, presented the note the bank for payment. The 
latter marked the note ‘‘O. K.’’ and returned the notary who 
had presented it. This was accordance with the local custom 
(Seranton, Pennsylvania) under which notes marked were 
lected through the clearing house the following day. When the 
notary returned the bank, was requested over the telephone 
the bank cancel the for the reason that the maker had 
demanded. made the cancellation and the note was returned 
the forwarding bank another city. was held that the 
amounted which could not canceled the ab- 
sence fraud mistake. was accordingly held that the holder 
the note could enforce against the bank 

Section the Uniform Negotiable Instruments Law provides: 

the instrument made payable bank equivalent 
order the bank pay the same for the account the prin- 
cipal debtor 

The court here points out that, ‘‘in banking practice, notes are 
the same way checks and with difference legal 


Appeals Nos. 419 and 421, January term, 1938, from order the 
Superior Court Pennsylvania February Term, 1938, No. 55, re- 
versing the Third National Bank and affirming the First 
National Bank the judgment the Court Common Pleas Lacka- 
wanna County, November Term, 1935, No. 1202; Rhodes, Judge, and 
Leach, Presiding Judge. 

Action assumpsit Hamburger Bros. Co., Inc., against the 
Third National Bank Trust Company Scranton, Pa., and another, 
promissory note for $1,574.03. Judgment for the named defend- 
ant was reversed and the cause was remitted the Superior Court, 
132 Pa. Super. 421, 200 696, which affirmed judgment for defend- 
ant First National Bank Scranton, Pa., and from that part the 
order the Superior Court rejecting plaintiff’s claim against the First 
National Bank Scranton, Pa., the plaintiff appeals, and from that 
part the order reversing the judgment the Third National 
Bank Trust Company Scranton, Pa., the latter appeals. 

Affirmed. 


STERN, J.—Plaintiff, New York business concern, was the payee 
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promissory note executed Continental Cigar Corporation, cor- 
poration engaged business Scranton. deposited the note 
New York bank for collection, which sent for that purpose 
the First National Bank Scranton. The maker gave instructions that 
the note was presented the Third National Bank Trust Com- 
pany Scranton, where maintained account. Accordingly, 
o’clock the day which the note matured, the First National 
sent the note, the hands notary public, the Third National 
for There were ample funds the maker hand there 
with which make payment, and, acting telephone instructions from 
the maker, the assistant cashier the Third National wrote the note 
the letters which added his initials. was then handed 
back the notary, who returned with the First National. Just 
arrived there found that the Third National was informing 
the First National telephone that the maker had called and stated 
that did not want the note paid O.K.’d, and was therefore request- 
ing the First National erase the ‘‘O.K.’’ This was done the 
notary, who then protested the note the alleged ground that answer 
had been made ‘‘Not provided for,’’ and the First National returned 
the note the New York bank dishonored. When plaintiff, some 
time later, learned what had taken place, brought the present 
action against the two Scranton banks,—against the Third National 
the theory that had made itself liable its certification the 
note, and against the First National for the reason that had breached 
its duty agent. The learned trial judge, who heard the 
without jury, gave judgment favor defendants. appeal 
the Superior Court the judgment was affirmed the First Na- 
tional but reversed the Third National, and entry judgment 
against the latter was directed. 132 Pa. Super. 421, 200 696. 
allocatur being allowed, there are now before two appeals, the one 
plaintiff because the rejection its claim against the First Na- 
tional, and the other the Third National because the judgment 
against it. Plaintiff admits that the judgment against the Third 
National sustained its appeal regard the First National must 
dismissed, and since have reached the conclusion that the entry 
judgment against the Third National was properly ordered the 
Superior Court will unnecessary discuss plaintiff’s appeal. 
The Third National Bank obliged the outset admit that 
the presentation the note for payment the First National was plain- 
tiff’s agent. Whatever may have been the law prior 1931, the Bank 
Collection Act that year, 568, provides, section 
213, that ‘‘where item deposited received for collection, the 
bank deposit shall agent the depositor for its collection and 
each subsequent collecting bank shall subagent the depositor.’’ 
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Defendant (Third National Bank) must also concede that, while the 
notary acted public official the performance his duty pro- 
testing the note, presenting for payment was merely the pri- 
vate agent plaintiff the First National both, and 
that operation was the same any other messenger who might have 
been employed for the purpose. Bellemire Bank the United States, 
Whart. 105, 113, Am. Dec. 46; Parke Lowrie, Watts 507; 
Vandewater Williamson, Phila. 140. follows,—and this ex- 
tent also defendant the Third National had paid 
the note cash, such payment the notary would have been payment 
the First National and therefore plaintiff, and the money thus 
paid would not have been recoverable the Third National the 
maker the absence fraud mistake; there pretense that such 
elements were here present. 

Defendant’s position this appeal thus reduced the conten- 
tion that there difference legal effect between paying cash and 
writing ‘‘O. K.’’ note. Defendant argues that the First Na- 
tional, collecting bank, was unauthorized accept payment any 
other medium than money, that the the note was merely 
offer the First National plaintiff’s agent accept payment that 
form, that until such offer was accepted was revocable, and that 
was fact revoked with the acquiescence the First National. This 
view the case, plausible may superficially appear, overlooks the 
vital fact that practice existed among Scranton banks whereby, in- 
stead negotiable instruments being paid cash upon presentation 
the bank where payable, they were marked ‘‘O.K.,’’ with the added 
initials the proper official, and were turned the collecting bank 
the next day for payment through the clearing house obligation 
the certifying bank. The trial judge, upon adequate evidence, found 
that such local custom existed, and that, accordance with it, the 
writing the letters ‘‘O.K.’’ negotiable paper was treated the 
banks the equivalent certification that the instrument was good 
and would paid the following day through the clearing house. 
course, ordinarily true that agent without authority 
accept anything except legal tender for the debt his principal, but 
selecting bank collecting agent depositor bound any 
reasonable usage, whether known him not, which prevails among 
the banks the place where the collection made. See Jennings 
United States Fidelity Guaranty Co., 294 216, 220, Ct. 
394, Ed. 869, 1248. This has been written into the 
statute law the State the Bank Collection Act 1931, 568, 
section 220, which provides that ‘‘Where ordinary care 
exercised, any agent collecting bank may receive payment 
item without becoming responsible debtor therefor such method 
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settlement may customary local clearing house between 
clearing banks otherwise.’’ collecting bank not obliged exer- 
cise the right thus given, but here the First National did follow the 
sending the notary without instructions demand cash; 
the myriad transactions occurring daily between banks must 
presumed that they are intended conducted conformity with 
prevailing practices unless there some expression the contrary. 
The notary was sent the Third National obtain, not cash, but the 
usual ‘‘O.K.’’ accordance with the custom, and, when received it, 
and with the O.K.’d note his hand stepped away from the teller’s 
window the Third National, the transaction was completed all 
the parties concerned. The O.K.ing the note was not offer 
the Third National the First National give certification instead 
cash, but rather acceptance the Third National the applica- 
tion the First National that, accordance with the banking custom, 
the note should certified. This being done, there was nothing fur- 
ther for the First National say; any optional power had 
possessed demand cash was waived when its messenger was sent 
handle the transaction according the customary mode procedure. 

There particular formula which need used order 
accept certify negotiable instrument. The words ‘‘accepted’’ and 
are not talismanic. The word ‘‘good’’ has frequently been 
judicially approved. First National Bank Washington Whitman, 
348, 345, Ed. 229; Farmers’ Merchants’ National Bank 
Elizabethtown National Bank, Pa. Super. 271; Muth St. Louis 
Trust Co., Mo. App. 596, 604; Barnet Smith, 256, 265, 
266, Am. Dec. 290. The writing the drawee’s name across the 
face the instrument has been held sufficient. Peterson Hubbard, 
Mich. 197. Whatever the disputed origin the letters 
they have become popularly accepted the equivalent ‘‘all cor- 
‘‘all right,’’ ‘‘good,’’ that only extreme purist would 
refuse recognize their intended import. See ‘‘Letters ‘O.K.’ 
Check Paton’s Digest (published American Bank- 
ers Association) 1065, 1066. 

The Negotiable Instruments Act does not make any provision for 
the certification promissory notes, but section 196, 497, 
states that ‘‘In any not provided for this act, the rules the 
law merchant shall and banking practice notes are certi- 
fied the same way checks and with difference legal result. 
Daniel Negotiable Instruments, vol. 180, sec. 149; Meads 
Merchants’ Bank Albany, 143, 148, Am. Dec. 331; River- 
side Bank First National Bank Shenandoah, Cir., 276. 

What the effect the certification check? The answer 
clearly set forth the authorities. such certification the bank be- 
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comes direct obligor the payee the check. The transaction 
the same the holder had received cash payment and had then 
redeposited the money the certifying bank his own credit. The 
certification works automatic transfer the amount the check 
from the account the maker the credit the payee. constitutes 
absolute and unconditional engagement the bank make 
ment, not were the debt another, but its own obligation. 
Girard Bank Bank Penn Township, Pa. 92, 99, Am. 
507; Central Guarantee Trust Safe Deposit Co. White, 206 Pa. 
611, 614, 76; Marks Anchor Savings Bank, 252 Pa. 304, 307, 
399, 1916E, 906; Bulliet Allegheny Trust Co., 284 
Pa. 561, 567, 471, 1133; Union Bank Trust 
Girard Trust Co., 307 Pa. 488, 505, 161 865; Schmitt Mellon 
National Bank, Pa. Super. 453, 456; Steiner Germantown Trust 
Co., 104 Pa. Super. 38, 40, 158 180; Meads Merchants’ Bank 
Albany, Am. Dec. 331; Riverside Bank First Na- 
tional Bank Shenandoah, Cir., 276. ‘‘The payee the check, 
before delivering the defendant, had caused certified. The 
legal result was the same had received the cash over the 
Whiting Hudson Trust Co., 234 394, 404, 138 
33, 36, 1470. ‘‘The certification check the bank 
equivalent payment.’’ Rosen, 249 386, 390, 164 
instance the holder the check, all liability the part the maker 
and the indorsers ceases, and the obligation the certifying bank 
becomes the sole recourse for the payee. Negotiable Instruments Act 
May 16, 1901, 194, sec. 188, 476; Farmers’ Mer- 
chants’ National Bank Elizabethtown National Bank, Pa. Super. 
271, 273; Wachtel Rosen, 249 386, 390, 164 326, 327, 

Bulliet Allegheny Trust Co., 284 Pa. 561, 568, 131 
474, 1133, there quotation from Joyce, Defenses 
Commercial Paper, Ed., 1924, vol. sec. 850, follows: ‘‘By the 
law merchant this country, the certificate the bank that check 
good equivalent acceptance. implies that the check drawn 
upon sufficient funds the drawee’s hands, and that they have been 
set apart for its satisfaction and that they shall applied whenever 
the check presented for payment. constitutes undertaking, 
not only that the check then good, but that will continue good. 
Such agreement binding and obligatory upon banks their 
notes circulation, any other valid obligation. The purpose cer- 
tifying check regards both parties enable the holder use 

Such being the nature and legal consequences the certification 
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negotiable instrument, necessarily follows that, the absence 
mistake (in which case, as, for example, where there were not suffi- 
funds the maker the hands the bank the time the cer- 
tification was made, sometimes, but not universally, held that the 
certification may corrected long the rights third persons have 
not intervened), the certification when made irrevocable, least 
where was procured the holder and not the maker himself, even 
though the instrument may not have come into the hands new 
for value. Riverside Bank First National Bank Shenan- 
doah, Cir., 276; Trent Tile Co. Ft. Dearborn National Bank, 
born National Bank Carter, Rice Co., 152 Mass. 34, 27. 
Any other rule would gravely impair the reliability commercial paper 
and the uniformity the law merchant; indeed one the purposes 
having check certified prevent payment from being thereafter 
stopped impeded. Neither the First National Bank, collecting 
agent for plaintiff, nor the notary, had any more authority right 
consent the erasure the ‘‘O.K.’’ which had been placed upon the 
note than they would have had return their principal’s money 
the Third National Bank had payment been made cash; this, 
course, would have been wholly beyond their power. Monongahela Na- 
tional Bank First National Bank California, 226 Pa. 270, 
mere spoliation which effected legal change the liability the 
Third National Bank. 
The order the Superior Court affirmed. 


SALE BANK COLLATERAL ITSELF 


Englert First National Bank Pittsburgh, Supreme Court Penn- 
sylvania, Atl. Rep. (2d) 136 


collateral note held bank authorized the bank, case 
default sell the collateral public private sale, without 
demand notice, and purchase the collateral itself any such 
sale. The bank notified the maker that the note were not paid 
specified date, would sell the securities private sale and 
would purchase them itself the market price better price 
were offered. The note was not paid and, after the day named for 
the sale, the bank ascertained the market price the securities 
the day the sale and credited the amount the maker’s account 
and had the securities transferred itself. was held that this 
was valid private sale against the maker’s contention that the 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1284. 
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bank ‘‘attempted transfer these securities itselfi means 
mere book 

The action was brought the maker have the sale set aside 
and, indicated, was unsuccessful. The court points out that 
the maker raised objection between the time when received 
the bank’s notice the procedure which proposed follow 
and the time the sale and went say: 

default continuing, the bank did what had notified him 
(the maker) would do: prepared the list, ascertained the market 
values the manner specified, Englert’s (the maker’s) 
account pro tanto (with the amount received) and had the transfers 
itself made absolute. This, think, was sufficient, under the 
terms the contract, require conclude that there was 
valid private sale. Englert (maker) was given opportunity pro- 
duce bidders compete with the offer made the bank but 
did nothing; was not necessary, appellee (maker) suggests, 
that defendant (bank) should bring ‘one more third persons 
other than the pledgor pledgee’; the notice sale did not lead 
him think that appellant would so. did not appear 
person agent the time and place specified, defendant was 
entitled assume his assent the transfer the prices prevail- 
ing that day, proposed; there was occasion anything 
merely symbolical; Englert had put the defendant possession 
the securities valid title; his default authorized the exercise 
the power sale; accomplish the sale required only what was 
sufficient convert the qualified title into absolute title.’’ 


Suit equity Milton Englert against the First National Bank 
Pittsburgh for decree setting aside sale collateral made de- 
fendant itself. Upon the death the plaintiff, Mayme Englert, 
executrix the last will and testament Milton Englert, was sub- 
stituted plaintiff. From decree setting aside the sale, the defend- 
ant appeals, and from portion decree requiring the plaintiff pay 
certain interest note secured collateral, the plaintiff appeals. 

Decree reversed and record remitted with instructions dismiss 
the bill plaintiff’s costs, and plaintiff’s appeal dismissed. 

Stoner Sons, Stoner, John Metz, and John 
Metz, Jr., all Pittsburgh, for Englert. 

Gifford Wright, James Ruby, and Alter, Wright Barron, all 
Pittsburgh, for First Nat. Bank. 


LINN, J.—The appeal No. from decree setting aside 
sale collateral made defendant bank itself. The appellee-plain- 
tiff has fairly stated the question for review: ‘‘Did the acts the 
pledgee bank, shown the evidence, which claims that ac- 
quired absolute title the pledged securities, constitute ‘private sale’ 
the securities within the meaning the collateral 

April 1932, defendant loaned Milton Englert $120,000 his 
collateral demand note. The security consisted stocks and bonds 
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delivered defendant transferable form. The note provided that, 
default, ‘‘full power and authority are hereby given the holder 
hereof sell, assign and deliver the whole the said securities, any 
part thereof, any brokers’ board, public private sale, 
the option said holder, without either demand, advertisement 
notice any kind, all which are hereby expressly waived. any 
such sale the holder hereof may himself itself purchase the whole, 
any part the property sold, free from any right redemption 
the part the undersigned, which hereby waived and released.’’ 
The default conceded. The seventh finding fact is: ‘‘7. 
reply the demands the defendant for payments interest and 
principal, Englert advised the defendant that was unable comply 
with the demands, had additional collateral put secure the 
loan, and placed the matter entirely the hands the defendant. 
one shortly prior April 1935, Englert called upon the 
president the defendant bank and stated him that was unable 
make any payment, ‘that was through.’ 
April 1935, defendant wrote Englert follows: 


hereby make demand for payment your indebtedness this 
bank, evidenced your demand collateral note dated April 1932, 
the amount $120,000.00 before Tuesday, April 16, 1935 
o’clock, 

said indebtedness paid full, will proceed that 
time offer the following collateral securing said note private sale 
this Bank: (Here inserted list the securities) 

the private sale, will purchase the said collateral the 
closing price the New York Stock Exchange, New York Over the 
Counter, New York Curb Exchange, Pittsburgh Stock Exchange, Pitts- 
burgh Over the Counter for April 16, 1935, and sale that date 
the last closing bid, prices quoted Brokers Dealers 
Securities, whom believe reliable, unless the time appointed 
receive bona fide offer for said collateral any part thereof, 
excess said closing price bid, such offer being accompanied 
cash, certified check bank satisfactory other form pay- 
ment equivalent thereto, which offer will either accept purchase 
the collateral ourselves the prices offered, and shall look you 
for payment any deficiency arising account said sale. 


this demand Englert replied, April 11, asking for delay but stat- 
ing substance that was unable pay add the collateral. 
The bank acted pursuant its notice April April the 
manager defendant’s discount department made list the col- 
lateral with values; the morning April checked them with 
the New York Stock Exchange closing prices the preceding day. 
Another finding is: ‘‘The values not obtained through this method 
unlisted stocks and bonds) were ascertained inquiry from 
brokers other informed persons, and these prices were set forth after 
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the particular security. The values and prices were arrived ac- 
cordance with the method outlined the letter April 1935.’’ This 
list, reciting securities are being purchased and will carried 
our investment was submitted defendant’s Finance 
Committee that date ‘‘and’’ the words the 14th finding, ‘‘each 
the members said Committee said date approved the action 
above] .... The Finance Committee also passed 
resolution approving such purchase.’’ the learned chancellor, 
number times during the course his adjudication, careful 
repeat that defendant acted good faith the 15th finding may quoted 
representative: ‘‘15. The values placed upon the securities the 
manager the discount department the defendant were made 
good faith, and there was fraudulent conduct the transaction 
the defendant its officers, directors, employees.’’ The 16th and 
17th findings included the following: 


The defendant, April 18, 1935, caused entered into its 
investment ledger property belonging the various stocks and 
bonds pledged Englert said collateral note. Defendant gave 
said Englert upon his note amount money which was 
the aggregate the values prices which had been placed thereon 
the manager the discount department, and made charge against 
the said Englert the sum $11,595.06 [balance due]. 

The defendant, April 17, 1935, notified Englert letter 
that had purchased private sale the securities held col- 
lateral for the indebtedness, and set forth the letter list the 
securities, the values thereof, the total value, and statement showing 
the amount the note, interest thereon April 16, 1935, stamp tax, 
proceeds from the sale the securities, and the balance ($11,595.06) 
claimed due from Englert it.’’ 

May 25, May and June 22, 1935, Englert wrote the defend- 
ent ‘‘expressing desire that some arrangement might made concern- 
ing his indebtedness. The defendant’s officers regarded the suggestions 
too indefinite and refused consider 

July 1935, Englert, arrangement made him 
with broker, tendered defendant check for the amount said 
due, which defendant refused accept. the decree must reversed, 
unnecessary make further reference this tender. 

The evidence supports the findings fact which show that the 
defendant proceeded within the letter and the spirit the contract and 
that there was private sale. The decree can therefore not sustained. 
assume counsel for plaintiff have stated all that can said 
support the decree; their position put various forms: ‘‘the 
pledgee bank attempted transfer these securities itself means 
mere book entries—without any semblance private sale’’; there 
was ‘‘not even pretense sale’’; ‘‘the transaction was accomplished 
from start finish mere book entries.’’ 
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Englert had authorized defendant, inter alia, sell private sale 
and ‘‘itself purchase property] free from any right 
redemption which hereby waived and released’’; defendant was 
vested with sale coupled with interest; had title 
and possession the securities. 

The inquiry, then, is, were the steps taken defendant convert 
its qualified title into absolute title, authorized the contract? 
Englert had defaulted and April 1935,’’ had told the 
defendant ‘‘that was through.’’ that date defendant demanded 
notified him that unless the note was paid the collateral would sold 
private sale this Bank’’ and that the defendant ‘‘will 
‘‘at the closing price for April 16, reported from the 
various Exchanges, mentioned the finding fact quoted above, 
the time appointed receive bona fide offer for said 
collateral any part thereof, excess said closing price 
which offer will either accept purchase the collateral ourselves 
the prices offered, and shall look you for payment any deficiency 
arising account said sale. 

There was ample notice the proposed private sale time and 
place fixed; Englert was advised that the power would exercised 
detailed way was informed the bank would purchase the market 
price determined recognized standards set forth, unless bona fide 
offer ‘‘in excess said closing price bid’’ received, and even 
such offer was made, Englert must further understand that the 
bank rejected the increased offer, the bank itself would take the prop- 
erty that offer. this point the transaction Englert had per- 
haps received more consideration than the words his contract reserved 
himself, having agreed that there might ‘‘private sale, the 
option said holder, without either demand, advertisement notice 
any kind all which are hereby expressly waived.’’ Not only was 
advised the time and place the sale, but had defendant’s offer 
for the property—the market price—whatever might April 16th, 
unless more were offered another, which event, the bank would 
accept it. Assuming, though not deciding, that was then entitled 
heard the point, one inquires why, the intervening eight days, 
did not object the course proposed was objectionable. The 
default continuing, the bank did what had notified him would do: 
prepared the list, ascertained the market values the manner specified, 

Englert’s account pro tanto, and had the transfers itself 
made absolute. This, think, was sufficient, under the terms the 
contract, require conclude that there was valid private sale. 
Englert (maker) was given opportunity produce bidders compete 
with the offer made the bank but did nothing; was not neces- 
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sary, appellee (maker) suggests, that defendant bank should bring 
‘‘one more third persons other than the pledgor pledgee’’; 
the notice sale did not lead him think that appellant would 
did not appear person agent the time and place 
specified, defendant was entitled assume his assent the transfer 
the prices prevailing that day, proposed; there was occasion 
anything merely symbolical; Englert had put the defendant pos- 
session the securities valid title; his default authorized the exer- 
the power sale; accomplish the sale required only what was 
sufficient convert the qualified title into absolute title. Compare 
Snyder Home Life Ins. Co., 328 Pa. 424, 195 895, 114 
773; Empire Nat. Bank High Grade Oil Co., 260 Pa. 255, 103 602; 
Colonial Trust Co. Central Trust Co., 243 Pa. 268, 189; 
Plucker Teller, 174 Pa. 529, 208, Am. Rep. 825; Jeanes’ 
Appeal, 116 Pa. 573, 862, Am. St. Rep. 624. Cases setting aside 
sales not made accordance with the notice given the holder the 
collateral support the appellant’s position that sale conducted pur- 
suant the contract and accordance with the notice will sustained: 
Huntingdon Valley Trust Co. Norristown-Penn Trust Co., 329 
356, 196 821; Finley Insurance Finance Corp., 106 Pa. Super. 314, 
163 325. See, generally, Frey Farmers’ and Mechanics’ Bank, 273 
Mich. 284, 262 911; Hiscock Varick Bank, 206 28, 
Ct. 681, Ed. 945. 

No. 52. Since the conclusion reached No. disposes the appeal 
No. 52, unnecessary set forth the questions raised that 
appeal. 

No. reversed and record remitted with instructions 
dismiss the bill appellee’s costs. 

No. 52. Appeal dismissed. 


BANK NOT LIABLE CASHIER’S CHECK 


Buena Vista Loan Savings Bank Stockdale, Court Appeals 
Georgia, Rep. (2d) 158 


person falsely representing the agent the Salem 
China Company presented the defendant bank check payable 
that company with request that cashed. The bank refused 
but issued its check, for the amount the check less its 
fee, payable the order the salem China Company and delivered 
the supposed agent. The latter indorsed the check and nego- 
tiated the plaintiff. The bank, learning the fraud, refused 
pay its check and the plaintiff sued. was held that 
the agent’s indorsement the Salem China Company’s name the 
check was forgery and that the plaintiff could not recover. 
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Syllabus the Court 


Where person, representing himself being Robinson 
and the representative Salem China Company, presents bank 
check payable ‘‘Salem China for which the bank ex- 
changes its own cashier’s check payable ‘‘Salem China Company,”’ 
and delivers him, and does not appear that not the repre- 
sentative Salem China Company, and does not appear that Salem 
China Company nonexisting person fictitious person, the check 
not payable fictitious nonexisting person, and not, pro- 
vided the Code, 14-209, payable bearer, but payable Salem 
China Company, and nonfictitious person. 

transferee the check claiming title under the 
Robinson his own name and the name Salem China 
Company, where such indorsement was not authorized Salem China 
Company, and the person making such indorsement had right 
authority from Salem China Company execute it, acquired title 
the check. 

‘On the trial suit the transferee against the bank maker 
the check, recover thereon, after the bank’s refusal pay it, 
where the defendant bank its plea denied the genuineness the in- 
dorsement Salem China Company, and the check was not payable 
bearer, the burden proof was the plaintiff establish his title 
the check showing the genuineness the indorsement Salem China 
Company. Where there was evidence establish the genuineness 
this indorsement, the verdict found for tke plaintiff was unauthorized. 

Nor was error reject certain hearsay testimony the effect 
that Robinson was not the representative Salem China Company. 

Nor was error refuse allow the maker the check which 
was exchanged for the check sued on, intervene party the 

Suit Stockdale against the Buena Vista Loan Savings 
Bank check issued the defendant. review judg- 
ment favor the plaintiff, the defendant brings error. 

Judgment reversed. 

John Butt, Buena Vista, for plaintiff error. 

Rainey, Buena Vista, for defendant error. 


STEPHENS, J.—B. Stockdale, transferee cashier’s 
check issued May 28, 1935, the sum $14.75, payable the order 
China payee, which appeared indorsement 
the name ‘‘Salem China Company, Robinson,’’ brought 
suit the justice court against Buena Vista Loan Savings Bank, 
maker. The case was appealed consent the superior court 
Marion County. 

The defendant, its plea amended, pleaded non est factum (is 
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not his deed) indorsement upon the check, denying that the 
indorsement Salem China Company appearing the check was 
genuine, but alleging that was forgery and that Robinson 
was the time not the agent Salem China Company and was without 
authority sign the name Salem China Company indorser 
the check and deliver the check another person, and that therefore 
the plaintiff the transferee under this indorsement had right title 
interest whatsoever the check. The defendant further alleged 
the plea amended that prior the defendant’s issuance the check 
sued on, Hogg-Jackson Hardware Company Buena Vista had issued 
check the sum $14.85 ‘‘Salem China the payee 
and delivered .C. Robinson the representative Salem China 
Company, payment for bill chinaware which Robinson stated 
the Salem China Company had shipped customer McRae, Georgia, 
which had been refused, and which would delivered Hogg-Jackson 
Company, that Robinson, whom Hogg-Jackson Company had 
delivered this check, presented the defendant bank and had ex- 
changed for the defendant bank’s cashier’s check payable Salem 
China Company, which check was delivered Robinson ‘‘to 
transmitted said Salem China Company.’’ 


the trial the case, the check, with the indorsement thereon, was 
introduced evidence. The cashier the defendant bank testified 
that, the time the check sued was issued, person claiming 
Robinson and representing himself the representative 
Salem China Company, presented the defendant bank for payment, 
check signed Hogg-Jackson Hardware Company, payable Salem 
China Company order, that such person was stranger the official 
the defendant bank, and payment this check was refused, that 
such person then requested that the defendant bank accept the check 
and issue its stead cashier’s check, payable Salem China Com- 
pany, for the amount thereof, less fee for the issuance the check, 
that the defendant bank did this, that the check sued was issued 
place the check offered. this evidence the court directed verdict 
for the plaintiff. 


The defendant moved for new trial the general grounds that 
the verdict was without evidence support it, ete., and several 
special grounds. alleged that the court erred admitting the 
check evidence. The defendant objected the admission evidence 
the check the ground that there was proof the genuineness 
the indorsement thereon Salem China Company, that, the defendant 
having filed plea non est factum denying the genuineness the 
indorsement and alleging that was forgery, the burden was the 
plaintiff show the validity the indorsement, and that the absence 
such proof offered the plaintiff, did not appear that the plaintiff 
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had any right title interest whatsoever the check. This objection 
was overruled and the check admitted. also alleged that the court 
erred rejecting evidence offered the defendant that, after the de- 
fendant had issued the check, the bank received post card from Salem 
China Company advising that there was such person Robin- 
son, its employ, that Robinson had authority make sales 
make any collections for same for Salem China Company. also 
alleged that the court erred rejecting from evidence the post card 
referred to. The court also refused allow Hogg-Jackson Hardware 
Company intervene and claim the funds ‘‘represented the check 
sued 

appears from the evidence that the defendant bank, 
issuing the check sued on, issued ‘‘Salem China the 
payee. the check, although issued Salem China Company the 
payee, was fact issued and made ‘‘payable the order fictitious 
nonexisting person and such fact was known the person making 
payable,’’ this case the defendant bank, was, under the 
provisions the Negotiable Instruments Law, Code, 14-209, payable 
bearer, and Robinson had the right, the bearer and payee 
the check, transfer and indorse the transferee either his 
own name the name Salem China Company. The indorsement 
then would have been genuine Robinson’s act and deed, and would 
have passed title the plaintiff Stockdale, the transferee. The evidence 
then would have demanded the verdict which was directed for the plain- 
tiff. the other hand the check was made payable payee which 
purported legal entity, ‘‘Salem China this case, 
and was intended the bank made payable existing and 
nonfictitious person, the check was not payable bearer, but was pay- 
able Salem China Company, existing and nonfictitious person, 
and could transferred only Salem China Company through and 
some one legally authorized with authority transfer title the 
check indorsement. could not legally transferred the bearer, 
Robinson, his indorsement his own name thereon, his in- 
dorsement the name the payee, Salem China Company, without 
its authority. Buena Vista Loan Savings Bank Stockdale, Ga. 
App. 168, 192 246; Atlanta Lowry National Bank First Na- 
tional Bank, Ga. App. 768, 145 521. 

the absence evidence that the payee, whose name purported 
legal entity, was nonexisting fictitious person, the payee 
presumably was existing and nonfictitious person. Robin- 
son, when approached the bank and requested the issuance the 
check the name Salem China Company the payee, did not 
fact represent Salem China Company but represented only himself, 
and the bank knew this, and with such knowledge issued the check 
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Robinson the name Salem China Company the payee, and in- 
tended issue the check Robinson the name Salem China Com- 
pany, then perhaps Salem China Company would have been nonexist- 
ing fictitious person far the particular transaction was con- 
cerned. does not appear from the evidence that the bank had any 
such knowledge Robinson’s status, and does not appear that the 
bank, issuing the check, intended issue Robinson passing 
under the name Salem China Company, that intended issue 
the check fictitious nonexisting person. 


appearing therefore conclusively and without dispute from the 
evidence that the check was issued the payee purporting legal 
entity, namely Salem China Company, and not appearing that 
was issued fictitious nonexisting person with knowledge the 
bank issuing the check, the evidence demands the inference that the 
check was not payable fictitious nonexisting person, and there- 
fore not payable bearer, but was payable existing payee, namely 
Salem China Company. Therefore Robinson, the person who had 
possession the check, had right authority transfer the check 
the plaintiff transferee indorsement thereon the name the 
payee Salem China Company, unless was authorized Salem 
China Company. There evidence that was authorized. 


Code, 20-805, provided that ‘‘An indorsement assign- 
ment any bill, bond, note, when the same sued the indorsee, 
need not proved unless denied oath.’’ follows therefore that 
since the defendant has, its plea, denied the genuineness the sig- 
‘nature the payee transferring the check the plaintiff, and alleged 
that this signature was forgery, the burden was placed the plain- 
tiff prove the genuineness the signature. Bruce Neal Bank, 134 
Ga. 364, 819; Federal Discount Co. Carter Co., App. 
645, 51; Ruby Boyett, Ga. App. 516, 939; Bank 
Norwood Chapman, Ga. App. 709, 225. See also Jewell 
Walker, 109 Ga. 241, 337, and Carter Haralson, 146 Ga. 
282 (2a), 88. 

The plaintiff relies the case Supreme Kingdom Fourth Na- 
tional Bank, 174 Ga. 779, 164 204, authority for the proposition 
that the burden was upon the defendant, where had filed plea 
non est factum (is not his deed) the genuineness the indorse- 
ment the check, sustain the plea, and was not upon the plaintiff 
prove the genuineness the indorsement. that case was held 
the headnote that ‘‘Where the answer the defendant avers that 
its name indorsed upon certain promissory note and check sued 
forgery, the burden proof upon such party This 
case equity where the Supreme Kingdom and the Fourth Na- 
tional Bank were defendants petition for interpleader brought 
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one Lattimore. See Fourth National Bank Lattimore, 168 Ga. 547, 
148 396. had given check and note payable the 
Supreme Kingdom, the check being drawn upon the Fourth National 
Bank. alleged that the note and the check were indorsed certain 
persons the agents representatives the Supreme Kingdom, and 
that the Fourth National Bank, upon whom the check was drawn, had 
the check and had discounted the note, that the Supreme King- 
dom was contending that the persons who indorsed the note and the 
check had extracted, illegally and without authority, the note and the 
check from the mail the Supreme Kingdom and had authority 
whatsoever indorse these instruments, that both the Bank and the 
Supreme Kingdom were seeking hold him liable upon the note and 
the check. The case resolved itself into contest between the bank and 
the Supreme Kingdom. When the case, the issue between the Bank 
and the Supreme Kingdom, came the Supreme Court, Supreme 
Kingdom, Fourth National Bank, 174 Ga. 779, 164 204, 
the court held that the burden proof was upon the Supreme Kingdom 
show the invalidity the indorsements the note and the check, 
which note the bank had discounted and held, and which check the bank 
had and charged against the funds Lattimore. that case 
the Supreme Kingdom, despite the fact that was referred the 
headnote the ‘‘defendant,’’ stood the relationship the Bank 
the plaintiff seeking invalidate the Bank’s title. The Supreme King- 
dom may have been properly charged with the burden invalidating 
the Bank’s title showing the invalidity the indorsements. The 
situation there was not one where the holder note, check, was 
seeking recover against the maker. the Bank had sued Lat- 
timore the note check, and Lattimore had pleaded non est factum 
the indorsement the Supreme Kingdom through their agents 
and representatives, there would have been different situation. The 
burden proof the genuineness the signature could consistently 
with the ruling that case, have been placed the plaintiff bank. 
Therefore the decision the Supreme Kingdom Fourth National 
Bank, not authority for the proposition urged the plaintiff the 
case now before the court. this decision could construed 
would directly conflict with the statute expressed the Code, 
20-805. this decision reference was made this Code section. 
The decision must therefore given construction consistent with 
the Code section. repeat, this Code section provides that ‘‘an in- 
dorsement assignment any bond note, when the same 
sued the indorsee, need not proved unless denied 
The burden proof was upon the plaintiff Stockdale, show that 
the signature the Salem China Company, the payee, the transferee 
the check, was genuine and was the act deed Salem China Com- 
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pany. There being evidence show this, the evidence was 
cient support the verdict found for the plaintiff. 

view the rulings here made not necessary pass upon 
the exception the admissibility evidence the check. 

The other evidence offered and which objection was made 
the defendant, was clearly hearsay and was properly rejected. 

was not essential any right the defendant bank that Hogg- 
Jackson Company made party the case intervention. The 
did not err refusing allow Hogg-Jackson Company inter- 
vene and claim the funds. 

The court erred overruling the defendant’s motion for new trial. 

Judgment reversed. 


INDORSER NOT RELEASED ACCEPTANCE 
NEW COLLATERAL 


First National Bank Plymouth Jones’ Estate, Supreme Court 
Pennsylvania, Atl. Rep. (2d) 273 


bank held note signed two accommodation indorsers. One 
the indorsers died before the note matured and the bank took new 
notes from the party primarily liable indorsed the surviving 
indorser. The new notes were taken collateral and were not 
renewal notes. (In case this kind there presumption that 
the new notes are given solely collateral.) was held that the 
taking the new notes, although done without the knowledge the 
administrator the deceased indorser, did not release the decedent’s 
estate from liability the original note. 

guarantor surety not released the acceptance 
additional security from the principal debtor after the maturity 
the obligation, unless binding agreement extend the time 
payment entered into. 

note not rendered non-negotiable the fact that provides 
for confession judgment. 


Action assumpsit the First National Bank Plymouth, Pa., 
against the Estate William Jones, deceased, Benjamin Jones, 
administrator, upon note. From judgment for the plaintiff for 
$3,158.24, with interest, defendant appeals. Affirmed. 

Stanley Jones, Nanticoke and Pace, Pittston, for 
appellant. 

Henry Greenwald and Thomas Lewis, both Wilkes-Barre, for 
appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§53, 936, 1498. 
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KEPHART, J.—Appellee bank held note which William 
Jones, appellant’s decedent, was one two accommodation endorsers for 
Frank Schaule. Jones having died before the note matured, appellee 
(bank) obtained several new notes from Schaule, endorsed the sur- 
vivor. This was done without the knowledge appellant. Appellee 
continued carry its books the original note which Jones was 
endorser. After default the last new note given, appellee sued his 
estate for the balance due tlhe original instrument. Appellant con- 
tends that was discharged the acceptance the new notes and 
extension time the maker. The trial judge heard the case 
without jury and entered judgment for the bank. 

Three questions are presented which will discussed. The conten- 
tion that the note was rendered non-negotiable the endorsers’ con- 
fession judgment sufficiently answered the Negotiable Instru- 
ments Law May 16, 1901, 194, Section 47, 99. 
immaterial this appeal, however, whether the instrument negotiable 
non-negotiable, considering the terms the endorsement assign- 
ment executed decedent. 

The evidence shows that the new notes were given collateral secu- 
rity for payment the original note. customary practice banks 
take new notes this manner, collateral, where one the en- 
dorsers dies and desired hold his estate liable. The effect the 
new notes was question fact, the presumption being that they were 
given solely collateral. Second National Bank Graham, 246 Pa. 
256, 261, 198; Harr, Secy., Fairmount Foundry, 331 Pa. 59, 
62, 200 46; Peoples National Bank Bartel al., 128 Pa. Super. 
128, 131, 132, 193 59; Brannan, Negotiable Instruments Law An- 
notated, 5th ed. 1932, page 917. See, also, DeRoy’s Estate, 305 
Pa. 541, 157 800. stated Judge Valentine: the argument 
exceptions, defendant’s counsel urged that the action the bank 
accepting other notes collateral additional security for the in- 
debtedness, indicated the note upon which suit was brought, released 
the estate the deceased endorser. This contention without merit. 
Second Nat. Bank Graham, 246 Pa. 256 [92 198)]; Harr Fair- 
mount Foundry, 331 Pa. [200 46]. The notes accepted the 
bank were not ‘renewal’ notes and their acceptance did not release the 

Even the original note were non-negotiable, the result would 
the same. guarantor surety not released the creditor’s accept- 
ance additional security from the principal debtor after the maturity 
the obligation, unless binding agreement extend the time pay- 
ment entered into. Shaw Leigh First Associated Ref. Presby. 
Church, Pa. 226; Hutchinson Woodwell, 107 Pa. 509, 520; Brew- 
ing Company Rumbarger al., 181 Pa. 251, 257, 340, Am. 
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St. Rep. 647; Easton School Dist. Continental Casualty Co., 304 
67, 71, 155 Philadelphia Howell, Pa. Super. 76, 80; and 
see Plummer al. Wilson, 322 Pa. 118, 122, 123, 185 311. 

was not error for the trial judge refuse amendment the 
affidavit defense the trial admit the plea nonjoinder. See 
Boyle Breakwater Co., 239 Pa. 577, 580, 10; Loughrey 
Pennsylvania Co., 284 Pa. 267, 271, 260; Pulling Yeager, 
301 Pa. 11, 12, 151 674; Stand. Pa. Prac. page 59; and see Act 
were also payees and under the Act May 16, 1901, 194, Section 
68, 159, Joint payees who indorse are deemed indorse 
jointly and People’s Nat. Bank Pettebone, Luz. Leg. 
Reg. 426; First National Bank Jones, Lehigh Co. 
the note was endorsed assigned, although the blanks were not filled 
in, the writing gave the bank ‘‘the same right collect from 
(payee, endorser, assignor) the holder would have against the 
maker makers the note. the court below said: ‘‘This language 
equivalent expression promise pay the first person 
singular, and where, here, such promise signed two persons the 
obligation joint and several. This especially view the fact 
that the language the endorsement sued upon does not indicate that 
the endorsers assignors are not bound. The question ruled 
Restatement the Law Contracts, Sections 115! and .’’ And 
see Brannan, op. cit. supra, page 767; Hodgens Jennings, 148 
App. Div. 879, 133 584. 

Appellant contends that the specific findings fact are insufficient 
support the judgment. The procedure under the Act April 22, 
1874, 109, Section amended July 10, 1935, 640, Section 
689, does not require all the subsidiary and ancillary 
facts listed separately the trial judge. Counsel should request 
such findings the proper way believes their absence might 
prejudice his case. See Hall Co., Inc., Lyon, Singer Co., 286 Pa. 
119, 121, 217. All that trial judge need find are the material 
facts controlling the issues raised. O’Brien Sovereign Camp, 
W., 122 Pa. Super. 39, 46, 184 546. The court specifically 
found that the note suit was never cancelled nor surrendered, and 
this was sufficient basis for the conclusion the court below that 
was not discharged the new notes. 

Judgment affirmed. 


1“Where promise written contract expressed the first person 
singular, but the contract signed several persons, they are jointly and 
severally bound the absence express words the instrument the 
contrary.” 

2“Joint payees joint indorsees negotiable instrument who indorse 
the same are jointly and severally bound the absence express words the 
instrument the contrary.” 


Bank Officer’s Handbook Commercial Banking Law—By Frederick 
Beutel. Published Little, Brown Co., Boston, Mass. 

This book primarily furnish information commercial 
bankers ordinary legal problems which arise the regular course 
their business. book which will also found useful law 
students and lawyers desiring brief summary some the 
elementary principles banking law. The book written simple, 
non-technical language and particular attention given the matter 
pointing out the pitfalls the law and indicating the banker the 
situations which legal advice should sought. the footnotes are 
cited the leading authorities supporting the various principles bank- 
ing law set forth the text. 

Professor Beutel, the author the book, Visiting Professor 
Law the Northwestern University and the editor the Fifth and 
Sixth Editions Brannan’s Negotiable Instruments Law, widely 
known and outstanding work this subject. 

The scope the book indicated the following list chapter 
headings into which the book devided: Chapter Opening Accounts; 
Chapter II, Mutual Duties the Bank and Depositor; Chapter III, 
Commercial Paper and Its Transfer; Chapter IV, Elementary Require- 
ments Negotiable Paper; Chapter Paper Made Negotiable Other 
Statutes; Chapter VI, Forms Indorsement and Transfer Negotiable 
Chapter VII, Liability Parties Commercial Chapter 
VIII, Holders Due Course and Defenses Negotiable Paper; 
Chapter IX, Special Contracts Commercial Loans; Chapter Secur- 
ity Devices and Suretyship Defenses; Chapter XI, Mortgages, Invest- 
ment Paper and Non-Negotiable Securities; Chapter XII, Collection 
and Payment Instruments; Chapter XIII, Requirements Present- 
ment for Payment Acceptance; Chapter XIV, Protest, Notice 
Dishonor and Waiver Thereof; Chapter XV, Merchandise Paper and 
Instruments Involved Remitting Funds; Chapter XVI, Transactions 
with Fiduciaries. 

The book contains 404 pages, including table cases and com- 
plete index. The price $4.00 per copy. 


New 1939 Trust Directory Trust Institutions, Trust Men and 
Trust Associations—Published Trust Division, American Bankers 
Association. 

The only compilation the trust institutions and trust men and 
women the United States published. The new directory approxi- 
mately pages, includes about 2,900 state-chartered trust institutions 
and national banks, which are exercising their trust powers, together 
with such their branch offices have trust departments. lists the 
names the president, the head the trust department, and all other 
officers engaged trust work, and gives the capital, surplus and un- 
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divided profits, and total resources each institution. Not the least 
important features the book are the directory over local cor- 
porate fiduciaries associations and their principal officers, and compila- 
tion, states, the number trust institutions, their total capital, 
surplus and undivided profits, and their total resources, segregated 
national and state institutions. Limited edition. Ready for shipment 
about July 20. you have not already ordered your copy, 
promptly. Price per copy postpaid, $2.00. 


Common Trust Fund Handbook—Published Trust Division, 
American Bankers Association. 

120-page handbook the Committee Common Trust Funds. 
Contains complete information the purposes, and operation such 
funds. Discusses the factors considered before establishing fund, 
selecting the type and form the fund, drafting the plan declara- 
tion trust, installation and operation the fund, and tax phases. 
Contains 40-page model plan discretionary common trust fund; 
form plan for the so-called $1,200 fund; the complete text Section 
Regulation the Board Governors the Federal Reserve 
System covering the operation such funds; the text Section 169 
the Federal Reserve Act 1938 regarding their taxability; and 
bibliography. Every trust department will want information this 
new development the trust field. limited number will 
printed. Order your copy now. Ready for shipment about June 28. 
Price per copy postpaid, $2.00. 


